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The Athens Public International Law Center (Athens PIL) was founded in July 2015. It is an 

academic institution that forms part of the Faculty of Law of the National and Kapodistrian 

University of Athens. The mission of Athens PIL is to be a leading research center committed 

to the study and promotion of international law. 

The  Center's  objectives  are:  to  contribute  to  the  promotion  of  international law through 

teaching, research and other scientific events; to provide an environment that brings together 

students, researchers and academics interested in international law from all over the world; 

to play a pivotal role in the development of international law through  strong  cooperation  

and  partnership  with  other  academic  institutions  or research centers, international 

organizations and other scientific and social organizations. 

The Centerôs key activities include expert seminars and meetings on carefully selected topics 

of international law; a bibliographical center with emphasis on international law related 

research activities and publications; bilateral and multilateral co-operation with other 

academic institutions or research centers; organisation of conferences on topical issues of 

international law and national and international events; training and education seminars and 

programmes. 
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FOREWORD 

 

 

 

The law of treaties forms the backbone of the international legal order. As much as 

treaties contribute to the peaceful co-operation of States and other international actors, so does 

the international law of treaties to the fundamental role of treaties and, thus, provides an 

important element of international peace and security. Given the importance of treaties and 

their law for the international legal order, it is hardly surprising that already in 1949, the 

International Law Commission awarded priority to this codification project. Adopted on 23 

May 1969, and entered into force on 27 January 1980, the Vienna Convention on the Law of 

Treaties (VCLT or Convention) has been since in constant evolution through State practice and 

case -law. It is the latter aspect of the the lawôs development that the present study tries to 

capture in order to enable an overall assessment of VCLTôs authority and impact in modern 

international law.  

Given the fundamental place of the law of treaties within the international legal order, 

it is only natural that international courts and tribunals have been frequent users of the VCLT. 

A thorough study of international judicial and arbitral practice in relation to the Convention 

has immense practical significance for our understanding of the law, especially since the VCLT 

is no self-explanatory piece of international legislation. It also evinces who at the end of the 

day are the main users of the articles. Even further, a study of the law on treaties inevitably 

reveals a lot about the content of the law, but also about the way in which the law comes to life 

and evolves through the decisions of international courts and tribunals. 

The research project has two main aims. First, to document the recent instances where 

international courts, tribunals or other bodies refer explicitly to the VCLT. But, in line with the 

overall aim of the project which is to provide the necessary background for an assessment of 

the impact of the VCLT, some exceptions have been allowed where a decision does not 

reference the Articles eo nomine or the reference is only made in a footnote to the body of the 

judgment/award/decision, but its inclusion was considered important nonetheless regarding the 

content of the Convention provisions. The 1st of January 2012 has been selected as the 

threshold-date determining the órecencyô of a judgment/award/decision. Nevertheless, the 

citing of older landmark case-law with respect to VCLT provisions has been the object of 

numerous publications, so that a restatement here would not have offered a scientific 

contribution as we understand it. 

Second, the project aims to offer a translation of the Convention in modern Greek. The 

Greek law of 1974 transposing the VCLT into the greek legal order is written in an archaic 

form of modern greek (əŬɗŬɟŮɨɞɡůŬ). Thus, it is not easily readable by law students. Further, 

the terminology used in not consistent throughout the text and the meaning of the original text 

has, in places, been altered. 

What follows in this volume is a compilation, to the best of our efforts, of the practice 

of international courts and tribunals from the 1st of January 2012 and up to the completion of 

the present study, i.e. the 31st of January 2019. During this period, 118 relevant decisions of 

international courts, tribunals and other bodies were recorded. The general formatting of the 

present collection of materials follows the previous similar study carried out by LLM students 

of the same programme. Each VCLT provision is translated in modern Greek and then followed 

by the selected extracts of decisions/judgments/awards. No further context in which the dicta 

were made is given. Submissions of parties invoking the articles, and opinions of judges 

appended to a decision are not included. 
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VIENNA CONVENTION ON THE LAW OF TREATIES 
  

The States Parties to the present Convention,  

Considering the fundamental role of treaties in the history of international relations,  

Recognizing the ever-increasing importance of treaties as a source of international law and as 

a means of developing peaceful co-operation among nations, whatever their constitutional and 

social systems,  

Noting that the principles of free consent and of good faith and the pacta sunt servanda rule 

are universally recognized,  

Affirming that disputes concerning treaties, like other international disputes, should be settled 

by peaceful means and in conformity with the principles of justice and international law,  

Recalling the determination of the peoples of the United Nations to establish conditions under 

which justice and respect for the obligations arising from treaties can be maintained,  

Having in mind the principles of international law embodied in the Charter of the United 

Nations, such as the principles of the equal rights and self-determination of peoples, of the 

sovereign equality and independence of all States, of non-interference in the domestic affairs 

of States, of the prohibition of the threat or use of force and of universal respect for, and 

observance of, human rights and fundamental freedoms for all,  

Believing that the codification and progressive development of the law of treaties achieved in 

the present Convention will  promote the purposes of the United Nations set forth in the Charter, 

namely, the maintenance of international peace and security, the development of friendly 

relations and the achievement of co-operation among nations,  

Affirming that the rules of customary international law will  continue to govern questions not 

regulated by the provisions of the present Convention,  

Have agreed as follows: 
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ɆɈɀȸȷɆȼ ɇȼɆ ȸȽȺɁɁȼɆ ũȽȷ ɇɃ ȹȽȾȷȽɃ ɇɋɁ ɆɈɁŪȼȾɋɁ 

 

ɇŬ ȾɟɎŰɖ ɀɏɟɖ Űɖɠ ˊŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ, 

ȿŬɛɓɎɜɞɜŰŬɠ ɡˊɧɣɘɜ Űɞɜ ɗŮɛŮɚɘɩŭɖ ɟɧɚɞ Űɤɜ ůɡɜɗɖəɩɜ ůŰɖɜ ɘůŰɞɟɑŬ Űɤɜ ŭɘŮɗɜɩɜ ůɢɏůŮɤɜ, 

ȷɜŬɔɜɤɟɑɕɞɜŰŬɠ Űɖɜ ŭɘŬɟəɩɠ ŬɡɝŬɜɧɛŮɜɖ ůɖɛŬůɑŬ Űɤɜ ůɡɜɗɖəɩɜ ɤɠ ˊɖɔɐ Űɞɡ ŭɘŮɗɜɞɨɠ 

ŭɘəŬɑɞɡ əŬɘ ɤɠ ɛɏůɞ ŬɜɎˊŰɡɝɖɠ Űɖɠ Ůɘɟɖɜɘəɐɠ ůɡɜŮɟɔŬůɑŬɠ ŬɜɎɛŮůŬ ůŰŬ ɏɗɜɖ ŬɜŮɝŬɟŰɐŰɤɠ 

Űɤɜ ůɡɜŰŬɔɛŬŰɘəɩɜ əŬɘ əɞɘɜɤɜɘəɩɜ Űɞɡɠ ůɡůŰɖɛɎŰɤɜ, 

ɆɖɛŮɘɩɜɞɜŰŬɠ ɧŰɘ ɞɘ Ŭɟɢɏɠ Űɖɠ ŮɚŮɨɗŮɟɖɠ ůɡɜŬɑɜŮůɖɠ əŬɘ Űɖɠ əŬɚɐɠ ˊɑůŰɖɠ əŬɘ ɞ əŬɜɧɜŬɠ Űɖɠ 

Űɐɟɖůɖɠ Űɤɜ ůɡɛˊŮűɤɜɖɛɏɜɤɜ (pacta sunt servanda) ŮɑɜŬɘ ŭɘŮɗɜɩɠ ŬɜŬɔɜɤɟɘůɛɏɜɞɘ, 

ȺˊɘɓŮɓŬɘɩɜɞɜŰŬɠ ɧŰɘ ɞɘ ŭɘŬűɞɟɏɠ ůɢŮŰɘəɎ ɛŮ ůɡɜɗɐəŮɠ, ɧˊɤɠ ɎɚɚŮɠ ŭɘŮɗɜŮɑɠ ŭɘŬűɞɟɏɠ, ˊɟɏˊŮɘ 

ɜŬ ŮˊɘɚɨɞɜŰŬɘ ɛŮ Ůɘɟɖɜɘəɧ Űɟɧˊɞ əŬɘ ůŮ ůɡɛɛɧɟűɤůɖ ɛŮ Űɘɠ Ŭɟɢɏɠ Űɖɠ ŭɘəŬɘɞůɨɜɖɠ əŬɘ Űɞɡ 

ŭɘŮɗɜɞɨɠ ŭɘəŬɑɞɡ, 

ȷɜŬəŬɚɩɜŰŬɠ ůŰɖ ɛɜɐɛɖ Űɞɡɠ Űɖɜ ŬˊɞűŬůɘůŰɘəɧŰɖŰŬ Űɤɜ ɚŬɩɜ Űɤɜ ȼɜɤɛɏɜɤɜ Ⱥɗɜɩɜ ɜŬ 

ŮŭɟŬɘɩůɞɡɜ ůɡɜɗɐəŮɠ ɡˊɧ Űɘɠ ɞˊɞɑŮɠ ɖ ŭɘəŬɘɞůɨɜɖ əŬɘ ɞ ůŮɓŬůɛɧɠ ɔɘŬ Űɘɠ ɡˊɞɢɟŮɩůŮɘɠ ˊɞɡ 

Ŭˊɞɟɟɏɞɡɜ Ŭˊɧ ŭɘŮɗɜŮɑɠ ůɡɜɗɐəŮɠ ɛˊɞɟɞɨɜ ɜŬ ŭɘŬŰɖɟɖɗɞɨɜ, 

ȰɢɞɜŰŬɠ əŬŰɎ ɜɞɡ Űɘɠ Ŭɟɢɏɠ Űɞɡ ŭɘŮɗɜɞɨɠ ŭɘəŬɑɞɡ ˊɞɡ ŮɛˊŮɟɘɏɢɞɜŰŬɘ ůŰɞɜ ɉɎɟŰɖ Űɤɜ 

ȼɜɤɛɏɜɤɜ Ⱥɗɜɩɜ, ɧˊɤɠ Űɘɠ Ŭɟɢɏɠ Űɤɜ ɑůɤɜ ŭɘəŬɘɤɛɎŰɤɜ əŬɘ Űɖɠ ŬɡŰɞŭɘɎɗŮůɖɠ Űɤɜ ɚŬɩɜ, Űɖɠ 

əɡɟɑŬɟɢɖɠ ɘůɧŰɖŰŬɠ əŬɘ Űɖɠ ŬɜŮɝŬɟŰɖůɑŬɠ ɧɚɤɜ Űɤɜ ȾɟŬŰɩɜ, Űɖɠ ɛɖ ŮˊɏɛɓŬůɖɠ ůŰɘɠ 

ŮůɤŰŮɟɘəɏɠ ɡˊɞɗɏůŮɘɠ Űɤɜ ȾɟŬŰɩɜ, Űɖɠ ŬˊŬɔɧɟŮɡůɖɠ Űɖɠ ŬˊŮɘɚɐɠ ɐ Űɖɠ ɢɟɐůɖɠ ɓɑŬɠ əŬɘ Űɞɡ 

ɞɘəɞɡɛŮɜɘəɞɨ ůŮɓŬůɛɞɨ ɔɘŬ ŰŬ ŬɜɗɟɩˊɘɜŬ ŭɘəŬɘɩɛŬŰŬ əŬɘ Űɘɠ ɗŮɛŮɚɘɩŭŮɘɠ ŮɚŮɡɗŮɟɑŮɠ ɔɘŬ 

ɧɚɞɡɠ əŬɗɩɠ əŬɘ Űɖɜ Űɐɟɖůɖ ŬɡŰɩɜ, 

ɄɘůŰŮɨɞɜŰŬɠ ɧŰɘ ɖ əɤŭɘəɞˊɞɑɖůɖ əŬɘ ɖ ́ ɟɞɞŭŮɡŰɘəɐ ŬɜɎˊŰɡɝɖ Űɞɡ ŭɘəŬɑɞɡ Űɤɜ ůɡɜɗɖəɩɜ ́ ɞɡ 

ŮˊɘŰɡɔɢɎɜŮŰŬɘ ůŰɖɜ ˊŬɟɞɨůŬ ɆɨɛɓŬůɖ ɗŬ ˊɟɞɤɗɐůŮɘ Űɞɡɠ ůəɞˊɞɨɠ Űɤɜ ȼɜɤɛɏɜɤɜ Ⱥɗɜɩɜ 

ɧˊɤɠ ɞɟɑɕɞɜŰŬɘ ůŰɞɜ ɉɎɟŰɖ, ŭɖɚŬŭɐ, Űɖ ŭɘŬŰɐɟɖůɖ Űɖɠ ŭɘŮɗɜɞɨɠ Ůɘɟɐɜɖɠ əŬɘ ŬůűɎɚŮɘŬɠ, Űɖɜ 

ŬɜɎˊŰɡɝɖ Űɤɜ űɘɚɘəɩɜ ůɢɏůŮɤɜ əŬɘ Űɖɜ ŮˊɑŰŮɡɝɖ Űɖɠ ůɡɜŮɟɔŬůɑŬɠ ŬɜɎɛŮůŬ ůŰŬ ɏɗɜɖ, 

ȺˊɘɓŮɓŬɘɩɜɞɜŰŬɠ ɧŰɘ ɞɘ əŬɜɧɜŮɠ Űɞɡ Ůɗɘɛɘəɞɨ ŭɘŮɗɜɞɨɠ ŭɘəŬɑɞɡ ɗŬ ůɡɜŮɢɑůɞɡɜ ɜŬ ŭɘɏˊɞɡɜ 

ɕɖŰɐɛŬŰŬ ˊɞɡ ŭŮɜ ɟɡɗɛɑɕɞɜŰŬɘ Ŭˊɧ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɖɠ ˊŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ, 

Ȱɢɞɡɜ ůɡɛűɤɜɐůŮɘ ɤɠ Ůɝɐɠ: 

 

 

 

 

 

 

PART I 

INTRODUCTION 
 

ɀȺɅɃɆ Ƚ  

ȺȽɆȷũɋũȼ 



 

 3 

 

Article 1 

Scope of the present Convention 
The present Convention applies to treaties between States. 

 

ȯɟɗɟɞ 1 

ɄŮŭɑɞ ŮűŬɟɛɞɔɐɠ Űɖɠ ˊŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ  

ȼ ˊŬɟɞɨůŬ ɆɨɛɓŬůɖ ŮűŬɟɛɧɕŮŰŬɘ ůŮ ůɡɜɗɐəŮɠ ɛŮŰŬɝɨ ȾɟŬŰɩɜ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

AFRICAN COURT OF HUMAN AND PEOPLEôS RIGHTS 

In the matter of Femi Falana v African Union, App No 001/2011 (26 June 2012) 

ñ42. With regard to the jurisdiction of the Court, the Respondent denies that the Protocol as 

well as the Charter and the Constitutive Act of the African Union were adopted by the African 

Union and submits that these instruments were adopted by Member States of the African Union 

as is evident from their preambles. He adds that according to Article 63 (1) of the Charter and 

Article 34 (1) of the Protocol, the two instruments are open to signature, ratification or 

accession by African States only. 

43. The Respondent states that, in Article 34 (6), the Protocol talks about a State and therefore 

submits that the African Union not being a State cannot ratify the Protocol and that the Protocol 

cannot be interpreted in a manner which calls in a corporate entity to assume obligations on 

behalf of the State.ò 
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Article 2 

Use of terms 
1. For the purposes of the present Convention: 

(a) "Treaty" means an international agreement concluded between States in written form and 

governed by international law, whether embodied in a single instrument or in two or more 

related instruments and whatever its particular designation; 

(b) "Ratification", "acceptance", "approval" and "accession" mean in each case the 

international act so named whereby a State establishes on the international plane its consent to 

be bound by a treaty; 

(c) "Full powers" means a document emanating from the competent authority of a State 

designating a person or persons to represent the State for negotiating, adopting or 

authenticating the text of a treaty, for expressing the consent of the State to be bound by a 

treaty, or for accomplishing any other act with respect to a treaty; 

(d) "Reservation" means a unilateral statement, however phrased or named, made by a State, 

when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to 

exclude or to modify the legal effect of certain provisions of the treaty in their application to 

that State; 

(e) "Negotiating State" means a State which took part in the drawing up and adoption of the 

text of the treaty;  

(f) "Contracting State" means a State which has consented to be bound by the treaty, whether 

or not the treaty has entered into force; 

(g) "Party" means a State which has consented to be bound by the treaty and for which the 

treaty is in force; 

(h) "Third State" means a State not a party to the treaty; 

(i) "International organization" means an intergovernmental organization. 

2. The provisions of paragraph 1 regarding the use of terms in the present Convention are 

without prejudice to the use of those terms or to the meanings which may be given to them in 

the internal law of any State. 

 

ȯɟɗɟɞ 2 

ɉɟɐůɖ Űɤɜ ɧɟɤɜ Űɖɠ ɆɨɛɓŬůɖɠ 

1. ũɘŬ Űɞɡɠ ůəɞˊɞɨɠ Űɖɠ ˊŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ: 

(Ŭ) ɀŮ Űɞɜ ɧɟɞ çɆɡɜɗɐəɖè ɜɞŮɑŰŬɘ ŭɘŮɗɜɐɠ ůɡɛűɤɜɑŬ ˊɞɡ ɏɢŮɘ ůɡɜŬűɗŮɑ ɛŮŰŬɝɨ ȾɟŬŰɩɜ ůŮ 

ɏɔɔɟŬűɞ Űɨˊɞ əŬɘ ŭɘɏˊŮŰŬɘ Ŭˊɧ Űɞ ŭɘŮɗɜɏɠ ŭɑəŬɘɞ, ŬɜŮɝɎɟŰɖŰŬ Ŭˊɧ Űɞ Ŭɜ ŮɜůɤɛŬŰɩɜŮŰŬɘ ůŮ 

ɏɜŬ ɏɔɔɟŬűɞ ɐ ůŮ ŭɨɞ ɐ ́ ŮɟɘůůɧŰŮɟŬ ůɡɜŬűɐ, ɞˊɞɘŬŭɐˊɞŰŮ əŬɘ Ŭɜ ŮɑɜŬɘ ɖ Ůɘŭɘəɐ Űɖɠ ɞɜɞɛŬůɑŬ. 

(ɓ) ɀŮ Űɞɜ ɧɟɞ çȺˊɘəɨɟɤůɖè, çȷˊɞŭɞɢɐè, çȰɔəɟɘůɖè, əŬɘ çɄɟɞůɢɩɟɖůɖè, ɜɞŮɑŰŬɘ 

ŬɜŰɑůŰɞɘɢŬ ɖ ɏŰůɘ ŮˊɞɜɞɛŬɕɧɛŮɜɖ ŭɘŮɗɜɐɠ ŮɜɏɟɔŮɘŬ ɛŮ Űɖɜ ɞˊɞɑŬ ɏɜŬ ȾɟɎŰɞɠ ɗŮɛŮɚɘɩɜŮɘ ůŰɞ 

ŭɘŮɗɜɏɠ ˊŮŭɑɞ Űɖ ůɡɜŬɑɜŮůɐ Űɞɡ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ ɛɘŬ ůɡɜɗɐəɖȚ 

(ɔ) ɀŮ Űɞɜ ɧɟɞ çɄɚɖɟŮɝɞɡůɘɧŰɖŰŬè ɜɞŮɑŰŬɘ Űɞ ɏɔɔɟŬűɞ ˊɞɡ ˊɖɔɎɕŮɘ Ŭˊɧ Űɖɜ ŬɟɛɧŭɘŬ Ŭɟɢɐ 

Ůɜɧɠ ȾɟɎŰɞɡɠ əŬɘ əŬɗɞɟɑɕŮɘ ɏɜŬ ɐ ˊŮɟɘůůɧŰŮɟŬ ˊɟɧůɤˊŬ ɤɠ Ůəˊɟɞůɩˊɞɡɠ Űɞɡ ȾɟɎŰɞɡɠ ɔɘŬ 

Űɖ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ, ɡɘɞɗɏŰɖůɖ, ɐ ŮˊɘɓŮɓŬɑɤůɖ Űɖɠ ɔɜɖůɘɧŰɖŰŬɠ Űɞɡ əŮɘɛɏɜɞɡ ůɡɜɗɐəɖɠ, ɔɘŬ 

Űɖɜ ɏəűɟŬůɖ Űɖɠ ůɡɜŬɑɜŮůɖɠ ˊɟɞɠ ŭɏůɛŮɡůɖ Űɞɡ ȾɟɎŰɞɡɠ Ŭˊɧ ɛɑŬ ůɡɜɗɐəɖ, ɐ ɔɘŬ Űɖɜ 

ˊɟŬɔɛŬŰɞˊɞɑɖůɖ ɞˊɞɘŬůŭɐˊɞŰŮ Ɏɚɚɖɠ ˊɟɎɝɖɠ ůɢŮŰɘəɐɠ ɛŮ Űɖ ůɡɜɗɐəɖȚ 

(ŭ) ɀŮ Űɞɜ ɧɟɞ çȺˊɘűɨɚŬɝɖè ɜɞŮɑŰŬɘ ɖ ɛɞɜɞɛŮɟɐɠ ŭɐɚɤůɖ Ůɜɧɠ ȾɟɎŰɞɡɠ, əŬŰɎ Űɖɜ ɡˊɞɔɟŬűɐ, 

Ůˊɘəɨɟɤůɖ, Ŭˊɞŭɞɢɐ ɐ ˊɟɞůɢɩɟɖůɖ ůŮ ɛɘŬ ůɡɜɗɐəɖ, ŬɜŮɝɎɟŰɖŰŬ Ŭˊɧ Űɞ ˊɩɠ ŭɘŬŰɡˊɩɜŮŰŬɘ ɐ 
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ɞɜɞɛɎɕŮŰŬɘ, ɛŮ Űɖɜ ɞˊɞɑŬ (Űɞ ȾɟɎŰɞɠ) ŮˊɘŭɘɩəŮɘ ɜŬ ŬˊɞəɚŮɑůŮɘ ɐ ɜŬ ŰɟɞˊɞˊɞɘɐůŮɘ Űɞ ɏɜɜɞɛɞ 

ŬˊɞŰɏɚŮůɛŬ ɞɟɘůɛɏɜɤɜ ŭɘŬŰɎɝŮɤɜ Űɖɠ ůɡɜɗɐəɖɠ əŬŰɎ Űɖɜ ŮűŬɟɛɞɔɐ Űɞɡɠ ɤɠ ˊɟɞɠ Űɞ ȾɟɎŰɞɠ 

ŬɡŰɧȚ 

(Ů) ɀŮ Űɞɜ ɧɟɞ çȾɟɎŰɞɠ ˊɞɡ ůɡɛɛŮŰɏɢŮɘ ůŰɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠè ɜɞŮɑŰŬɘ Űɞ ȾɟɎŰɞɠ ˊɞɡ 

ůɡɛɛŮŰŮɑɢŮ ůŰɖ ůɨɜŰŬɝɖ əŬɘ ɡɘɞɗɏŰɖůɖ Űɞɡ əŮɘɛɏɜɞɡ Űɖɠ ůɡɜɗɐəɖɠȚ 

(ůŰ) ɀŮ Űɞɜ ɧɟɞ çɆɡɛɓŬɚɚɧɛŮɜɞ ȾɟɎŰɞɠè ɜɞŮɑŰŬɘ Űɞ ȾɟɎŰɞɠ ́ ɞɡ ůɡɜŬɑɜŮůŮ ɜŬ ŭŮůɛŮɡŰŮɑ Ŭˊɧ 

Űɖ ůɡɜɗɐəɖ ŬɜŮɝɎɟŰɖŰŬ Ŭˊɧ Űɞ Ŭɜ ɖ ůɡɜɗɐəɖ ɏɢŮɘ ŰŮɗŮɑ ůŮ ɘůɢɨȚ 

(ɕ) ɀŮ Űɞɜ ɧɟɞ çɀɏɟɞɠè ɜɞŮɑŰŬɘ Űɞ ȾɟɎŰɞɠ ˊɞɡ ůɡɜŬɑɜŮůŮ ɜŬ ŭŮůɛŮɡŰŮɑ Ŭˊɧ Űɖ ůɡɜɗɐəɖ əŬɘ 

ɔɘŬ Űɞ ɞˊɞɑɞ ɖ ůɡɜɗɐəɖ ɏɢŮɘ ŰŮɗŮɑ ůŮ ɘůɢɨȚ 

(ɖ) ɀŮ Űɞɜ ɧɟɞ çɇɟɑŰɞ ȾɟɎŰɞɠè ɜɞŮɑŰŬɘ Űɞ ȾɟɎŰɞɠ ˊɞɡ ŭŮɜ ŮɑɜŬɘ ɛɏɟɞɠ ůŰɖ ůɡɜɗɐəɖȚ 

(ɗ) ɀŮ Űɞɜ ɧɟɞ çȹɘŮɗɜɐɠ ɃɟɔŬɜɘůɛɧɠè ɜɞŮɑŰŬɘ ɏɜŬɠ ŭɘŬəɡɓŮɟɜɖŰɘəɧɠ ɞɟɔŬɜɘůɛɧɠ. 

2. Ƀɘ ŭɘŬŰɎɝŮɘɠ Űɖɠ ˊŬɟŬɔɟɎűɞɡ 1 ˊŮɟɑ ɢɟɐůɖɠ Űɤɜ ɧɟɤɜ Űɖɠ ́ ŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ, ŭŮɜ ɗɑɔɞɡɜ 

Űɖ ɢɟɐůɖ Űɤɜ ɧɟɤɜ ŬɡŰɩɜ ɐ Űɖɜ ɏɜɜɞɘŬ ˊɞɡ ŮɜŭŮɢɞɛɏɜɤɠ ɏɢŮɘ ŭɞɗŮɑ ůŮ ŬɡŰɞɨɠ ůŰɞ ŮůɤŰŮɟɘəɧ 

ŭɑəŬɘɞ ɞˊɞɘɞɡŭɐˊɞŰŮ ȾɟɎŰɞɡɠ. 

 
 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

INTERNATIONAL COURT OF JUSTICE 

Obligation to Negotiate Access in the Pacific Ocean (Bolivia v Chile) (Merits) [2018] ICJ 

General List No 153 

ñ116. The Court observes that, under Article 2, paragraph 1 (a), of the Vienna Convention, a 

treaty may be ñembodied [é] in two or more related instrumentsò. According to customary 

international law as reflected in Article 13 of the Vienna Convention, the existence of the 

Statesô consent to be bound by a treaty constituted by instruments exchanged between them 

requires either that ñ[the instruments provide that their exchange shall have that effectò or that 

ñ[i]t  is otherwise established that those States were agreed that the exchange of instruments 

should have that effectò. The first condition cannot be met, because nothing has been specified 

in the exchange of Notes about its effect. Furthermore, Bolivia has not provided the Court with 

adequate evidence that the alternative condition has been fulfilled.  

117. The Court further observes that the exchange of Notes of 1 and 20 June 1950 does not 

follow the practice usually adopted when an international agreement is concluded through an 

exchange of related instruments. According to that practice, a State proposes in a note to 

another State that an agreement be concluded following a certain text and the latter State 

answers with a note that reproduces an identical text and indicates its acceptance of that text. 

Other forms of exchange of instruments may also be used to conclude an international 

agreement. However, the Notes exchanged between Bolivia and Chile in June 1950 do not 

contain the same wording nor do they reflect an identical position, in particular with regard to 

the crucial issue of negotiations concerning Boliviaôs sovereign access to the Pacific Ocean. 

The exchange of Notes cannot therefore be considered an international agreement. 

118. In any event, Chileôs Note, whichever translation given by the Parties is used, conveys 

Chileôs willingness to enter into direct negotiations, but one cannot infer from it Chileôs 

acceptance of an obligation to negotiate Boliviaôs sovereign access to the sea. 119. The Court 

observes that the Trucco Memorandum, which was not formally addressed to Bolivia but was 

handed over to its authorities, cannot be regarded only as an internal document. However, by 

repeating certain statements made in the Note of 20 June 1950, this Memorandum does not 

create or reaffirm any obligation to negotiate Boliviaôs sovereign access to the Pacific Ocean.ò 

 

Maritime delimitation in the Indian Ocean (Somalia v Kenya) (Preliminary Objections) [2017] 

ICJ Rep 3 
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ñ42. Under the customary international law of treaties, which is applicable in this case since 

neither Somalia nor Kenya is a party to the Vienna Convention, an international agreement 

concluded between States in written form and governed by international law constitutes a treaty 

(see Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v Nigeria: 

Equatorial Guinea intervening), Judgment, I.C.J. Reports 2002, p. 429, para. 263, referring to 

Article 2, paragraph 1, of the Vienna Convention). The MOU is a written document, in which 

Somalia and Kenya record their agreement on certain points governed by international law. 

The inclusion of a provision addressing the entry into force of the MOU is indicative of the 

instrumentôs binding character. Kenya considered the MOU to be a treaty, having requested its 

registration in accordance with Article 102 of the Charter of the United Nations, and Somalia 

did not protest that registration until almost ýve years thereafter (see paragraph 19 above).ò 

 

PERMANENT COURT OF ARBITRATION 

South China Sea Arbitration (The Republic of the Philippines v The Peopleôs Republic of 

China) Case No 2013-19, Award on Jurisdiction and Admissibility, October 29, 2015 

ñ214. Although the DOC is entitled a ñdeclarationò rather than a ñtreatyò or ñagreementò, the 

Tribunal acknowledges that international agreements may take a number of forms and be given 

a variety of names. The form or designation of an instrument is thus not decisive of its status 

as an agreement establishing legal obligations between the parties. The Tribunal observes that 

the DOC shares some hallmarks of an international treaty. It is a formal document with a 

preamble, it is signed by the foreign ministers of China and the ASEAN States, and the 

signatory States are described in the DOC as ñPartiesò.ò 

 

COURT OF JUSTICE OF THE EUROPEAN UNION 

Case T-257/16 NM v European Council [2017] Order of the General Court (First Chamber, 

Extended Composition) 
ñ26. In its replies of 18 November 2016 to the Courtôs questions, the European Council 

explained, inter alia, that, to the best of its knowledge, no agreement or treaty in the sense of 

Article 218 TFEU or Article 2(1)(a) of the Vienna Convention on the law of treaties of 23 May 

1969 had been concluded between the European Union and the Republic of Turkey. The EU-

Turkey statement, as published by means of Press Release No 144/16, was, it submitted, merely 

óthe fruit of an international dialogue between the Member States and [the Republic of] Turkey 

and ð in the light of its content and of the intention of its authors ð [was] not intended to 

produce legally binding effects nor constitute an agreement or a treaty.ôò 

 

Opinion 1/13 Opinion of the Court pursuant to Article 218(11) TFEU (Grand Chamber) 14 

October 2014 

ñ37. Under Article 2(1)(a) of the Vienna Convention on the Law of Treaties of 23 May 1969, 

an international agreement may be embodied in a single instrument or in two or more related 

instruments. Those instruments may thus be the expression of the óconvergence of intentô on 

the part of two or more subjects of international law, which those instruments establish 

formally.ò 
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Article 3 

International agreements not within the scope of the present convention 
The fact that the present Convention does not apply to international agreements concluded 

between States and other subjects of international law or between such other subjects of 

international law, or to international agreements not in written form, shall not affect: 

(a) The legal force of such agreements; 

(b) The application to them of any of the rules set forth in the present Convention to which 

they would be subject under international law independently of the Convention; 

(c) The application of the Convention to the relations of States as between themselves under 

international agreements to which other subjects of international law are also parties. 

 

ȯɟɗɟɞ 3 

ȹɘŮɗɜŮɑɠ ůɡɛűɤɜɑŮɠ ŮəŰɧɠ Űɞɡ ˊŮŭɑɞɡ Űɖɠ ˊŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ 

ɇɞ ɔŮɔɞɜɧɠ ɧŰɘ ɖ ˊŬɟɞɨůŬ ɆɨɛɓŬůɖ ŭŮɜ ɏɢŮɘ ŮűŬɟɛɞɔɐ ůŮ ŭɘŮɗɜŮɑɠ ůɡɛűɤɜɑŮɠ ˊɞɡ ɏɢɞɡɜ 

ůɡɜŬűɗŮɑ ɛŮŰŬɝɨ ȾɟŬŰɩɜ əŬɘ Ɏɚɚɤɜ ɡˊɞəŮɘɛɏɜɤɜ Űɞɡ ŭɘŮɗɜɞɨɠ ŭɘəŬɑɞɡ ɐ ɛŮŰŬɝɨ ŰɏŰɞɘɤɜ 

Ɏɚɚɤɜ ɡˊɞəŮɘɛɏɜɤɜ Űɞɡ ŭɘŮɗɜɞɨɠ ŭɘəŬɑɞɡ, ɐ ůŮ ŭɘŮɗɜŮɑɠ ůɡɛűɤɜɑŮɠ ˊɞɡ ŭŮɜ ɏɢɞɡɜ ůɡɜŬűɗŮɑ 

ŮɔɔɟɎűɤɠ, ŭŮɜ ŮˊɖɟŮɎɕŮɘ: 

(Ŭ) ɇɖ ɜɞɛɘəɐ ɘůɢɨ ŰɏŰɞɘɤɜ ůɡɛűɤɜɘɩɜȚ  

(ɓ) ɇɖɜ ŮűŬɟɛɞɔɐ ůŮ ŬɡŰɏɠ ɞˊɞɘɤɜŭɐˊɞŰŮ əŬɜɧɜɤɜ Űɖɠ ˊŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ, ůŰɞɡɠ ɞˊɞɑɞɡɠ 

ɗŬ ɡˊɎɔɞɜŰŬɜ əŬŰɎ Űɞ ŭɘŮɗɜɏɠ ŭɑəŬɘɞ ŬɜŮɝɎɟŰɖŰŬ Ŭˊɧ Űɖɜ ɆɨɛɓŬůɖȚ 

(ɔ) ɇɖɜ ŮűŬɟɛɞɔɐ Űɖɠ ɆɨɛɓŬůɖɠ ůŰɘɠ ůɢɏůŮɘɠ ɛŮŰŬɝɨ ȾɟŬŰɩɜ ˊɞɡ ŭɘɏˊɞɜŰŬɘ Ŭˊɧ ŭɘŮɗɜŮɑɠ 

ůɡɛűɤɜɑŮɠ ůŰɘɠ ɞˊɞɑŮɠ ŮɑɜŬɘ ɛɏɟɖ əŬɘ ɎɚɚŬ ɡˊɞəŮɑɛŮɜŬ Űɞɡ ŭɘŮɗɜɞɨɠ ŭɘəŬɑɞɡ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

INTERNATIONAL COURT OF JUSTICE 

Obligation to Negotiate Access in the Pacific Ocean (Bolivia v Chile) (Merits) [2018] ICJ 

General List No 153 

ñ95. Bolivia argues that, like treaties in written form, oral and tacit agreements can produce 

legal effects and be binding between the parties. Bolivia submits that, even though the 1969 

Vienna Convention on the Law of Treaties (hereinafter the ñVienna Conventionò) does not 

apply to such agreements, their legal force, according to Article 3 of the Vienna Convention, 

is not affected. Bolivia maintains that, whether an instrument is capable of setting forth binding 

obligations is a matter of substance, not of form. Bolivia contends that the intention of the 

Parties to create rights and obligations in a particular instrument must be identified in an 

objective manner. 

96. Chile acknowledges that, in order to assess whether there is a binding international 

agreement, the intention of the Parties must be established in an objective manner. However, 

Chile argues that, following an analysis of the text of the instruments invoked by Bolivia and 

the circumstances of their formation, neither State had the intention to create a legal obligation 

to negotiate Boliviaôs sovereign access to the sea. According to Chile, an expression of 

willingness to negotiate cannot create an obligation to negotiate on the Parties. Chile argues 

that, if  the words used ñare not suggestive of legal obligations, then they will  be characterizing 

a purely political stanceò. Chile further maintains that only in exceptional cases has the Court 

found that a tacit agreement has come into existence. 
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97. The Court notes that, according to customary international law, as reflected in Article 3 of 

the Vienna Convention, ñagreements not in written formò may also have ñlegal forceò. 

Irrespective of the form that agreements may take, they require an intention of the parties to be 

bound by legal obligations. This applies also to tacit agreements. In this respect, the Court 

recalls that ñ[e]vidence of a tacit legal agreement must be compellingò (Territorial and 

Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v 

Honduras), Judgment, I.C.J. Reports 2007 (II), p. 735, para. 253).ò 

 

COURT OF JUSTICE OF THE EUROPEAN UNION 

Case C-266/16 Western Sahara Campaign UK v Commissioners for Her Majestyôs Revenue 

and Customs Secretary of State for Environment, Food and Rural Affairs [2018] Judgment 

(Grand Chamber) 

ñ11. Article 3 of the Vienna Convention, which is headed óInternational agreements not within 

the scope of the present Conventionô, provides: 

óThe fact that the present Convention does not apply to international agreements concluded 

between States and other subjects of international law or between such other subjects of 

international law, or to international agreements not in written form, shall not affect: [...] 

(b)   the application to [such agreements] of any of the rules set forth in the present Convention 

to which they would be subject under international law independently of the Convention.ò 

  

Case C-104/16 Council of the European Union v Front populaire pour la libération de la 

saguia-el-hamra et du rio de oro (Front Polisario) [2016] Judgment (Grand Chamber)  

ñ5. Article 3 of the Vienna Convention, which is headed óInternational agreements not within 

the scope of the present Conventionô, provides: 

óThe fact that the present Convention does not apply to international agreements concluded 

between States and other subjects of international law or between such other subjects of 

international law, or to international agreements not in written form, shall not affect: [é] (b) 

the application to [such agreements] of any of the rules set forth in the present Convention to 

which they would be subject under international law independently of the Convention.ò 
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Article 4 

Non-retroactivity of the present Convention 
Without prejudice to the application of any rules set forth in the present Convention to which 

treaties would be subject under international law independently of the Convention, the 

Convention applies only to treaties which are concluded by States after the entry into force of 

the present Convention with regard to such States. 

 

ȯɟɗɟɞ 4 

ɀɖ ŬɜŬŭɟɞɛɘəɧŰɖŰŬ Űɖɠ ˊŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ 

ɀŮ Űɖɜ ŮˊɘűɨɚŬɝɖ Űɖɠ ŮűŬɟɛɞɔɐɠ ɞˊɞɘɤɜŭɐˊɞŰŮ əŬɜɧɜɤɜ Űɖɠ ˊŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ, ůŰɞɡɠ 

ɞˊɞɑɞɡɠ ɞɘ ůɡɜɗɐəŮɠ ɗŬ ɡˊɎɔɞɜŰŬɜ ɞɘ ůɡɜɗɐəŮɠ ɓɎůŮɘ ŭɘŮɗɜɞɨɠ ŭɘəŬɑɞɡ ŬɜŮɝɎɟŰɖŰŬ Ŭˊɧ Űɖ 

ɆɨɛɓŬůɖ, ɖ ɆɨɛɓŬůɖ ɏɢŮɘ ŮűŬɟɛɞɔɐ ɛɧɜɞ ůŮ ůɡɜɗɐəŮɠ ˊɞɡ ůɡɜɎˊŰɞɜŰŬɘ Ŭˊɧ ŰŬ ȾɟɎŰɖ ɛŮŰɎ 

Űɖ ɗɏůɖ ůŮ ɘůɢɨ Űɖɠ ˊŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ ɤɠ ˊɟɞɠ ŰŬ ȾɟɎŰɖ ŬɡŰɎ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

EUROPEAN COURT OF HUMAN RIGHTS 

Case of Stichting mothers of Sebrenica and others v Netherlands, App No 65542/12 (ECHR, 

11 June 2013) 

ñ144. Moreover, as mentioned above (see paragraph 139 (e)), the Convention forms part of 

international law. It must consequently determine State responsibility  in conformity and 

harmony with the governing principles of international law, although it must remain mindful 

of the Conventionôs special character as a human rights treaty. Thus, although the Vienna 

Convention on the Law of Treaties of 23 May 1969 postdates the United Nations Charter, the 

General Convention on Privileges and Immunities of the United Nations and the Convention 

and is therefore not directly applicable (see Article 4 of the Vienna Convention), the Court 

must have regard to its provisions in so far as they codify pre-existing international law, and in 

particular its Article 31 § 3 (c) (see Golder, cited above, § 29; as more recent authorities and 

mutatis mutandis, Al -Adsani, cited above, § 55; Behrami and Behrami v France and Saramati 

v France, Germany and Norway, cited above, § 122; and Cudak, cited above, § 56).ò  
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Article 5 

Treaties constituting international organizations and treaties adopted within an 

international organization 
The present Convention applies to any treaty which is the constituent instrument of an 

international organization and to any treaty adopted within an international organization 

without prejudice to any relevant rules of the organization. 

 

ȯɟɗɟɞ 5 

ɆɡɜɗɐəŮɠ ˊɞɡ ɘŭɟɨɞɡɜ ŭɘŮɗɜŮɑɠ ɞɟɔŬɜɘůɛɞɨɠ əŬɘ ůɡɜɗɐəŮɠ ˊɞɡ ɡɘɞɗŮŰɞɨɜŰŬɘ ůŰɞ ˊɚŬɑůɘɞ 
Ůɜɧɠ ŭɘŮɗɜɞɨɠ ɞɟɔŬɜɘůɛɞɨ 

ȼ ˊŬɟɞɨůŬ ɆɨɛɓŬůɖ ɏɢŮɘ ŮűŬɟɛɞɔɐ ůŮ əɎɗŮ ůɡɜɗɐəɖ ˊɞɡ ŬˊɞŰŮɚŮɑ ɏɔɔɟŬűɞ ůɨůŰŬůɖɠ 

ŭɘŮɗɜɞɨɠ ɞɟɔŬɜɘůɛɞɨ əŬɘ ůŮ əɎɗŮ ůɡɜɗɐəɖ ˊɞɡ ɡɘɞɗŮŰŮɑŰŬɘ ůŰɞ ˊɚŬɑůɘɞ Ůɜɧɠ ŭɘŮɗɜɞɨɠ 

ɞɟɔŬɜɘůɛɞɨ ɛŮ Űɖɜ ŮˊɘűɨɚŬɝɖ Űɡɢɧɜ ůɢŮŰɘəɩɜ əŬɜɧɜɤɜ Űɞɡ ɞɟɔŬɜɘůɛɞɨ. 
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PART II  

CONCLUSION AND ENTRY INTO FORCE OF TREATIES 
 

SECTION 1 

CONCLUSION OF TREATIES 
 

Article 6 

Capacity of States to conclude treaties 
Every State possesses capacity to conclude treaties. 

 

ɀȺɅɃɆ ȽȽ 

ɆɈɁȷɊȼ ȾȷȽ ŪȺɆȼ ɆȺ ȽɆɉɈ ɇɋɁ ɆɈɁŪȼȾɋɁ 

 

ɇɀȼɀȷ 1 

ɆɈɁȷɊȼ ɆɈɁŪȼȾɋɁ 

 

ȯɟɗɟɞ 6 

ȽəŬɜɧŰɖŰŬ Űɤɜ ȾɟŬŰɩɜ ˊɟɞɠ ůɨɜŬɣɖ ůɡɜɗɖəɩɜ 

ȾɎɗŮ ȾɟɎŰɞɠ ŭɘŬɗɏŰŮɘ Űɖɜ ɘəŬɜɧŰɖŰŬ ɜŬ ůɡɜɎˊŰŮɘ ůɡɜɗɐəŮɠ. 
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Article 7 

Full  powers 
1. A person is considered as representing a State for the purpose of adopting or authenticating 

the text of a treaty or for the purpose of expressing the consent of the State to be bound by a 

treaty if:  

(a) He produces appropriate full  powers; or 

(b) It appears from the practice of the States concerned or from other circumstances that their 

intention was to consider that person as representing the State for such purposes and to dispense 

with full  powers. 

2. In virtue of their functions and without having to produce full  powers, the following are 

considered as representing their State: 

(a) Heads of State, Heads of Government and Ministers for Foreign Affairs, for the purpose of 

performing all acts relating to the conclusion of a treaty;  

(b) Heads of diplomatic missions, for the purpose of adopting the text of a treaty between the 

accrediting State and the State to which they are accredited; 

(c) Representatives accredited by States to an international conference or to an international 

organization or one of its organs, for the purpose of adopting the text of a treaty in that 

conference, organization or organ. 

 

ȯɟɗɟɞ 7 

ɄɚɖɟŮɝɞɡůɘɧŰɖŰŬ 

1. ȰɜŬ ˊɟɧůɤˊɞ ɗŮɤɟŮɑŰŬɘ ɧŰɘ ŮəˊɟɞůɤˊŮɑ ɏɜŬ ȾɟɎŰɞɠ ɛŮ ůəɞˊɧ Űɖɜ ɡɘɞɗɏŰɖůɖ ɐ Űɖɜ 

ŮˊɘɓŮɓŬɑɤůɖ ɤɠ ɔɜɐůɘɞɡ Űɞɡ əŮɘɛɏɜɞɡ ɛɘŬɠ ůɡɜɗɐəɖɠ ɐ ɛŮ ůəɞˊɧ Űɖɜ ɏəűɟŬůɖ Űɖɠ ůɡɜŬɑɜŮůɖɠ 

Űɞɡ ȾɟɎŰɞɡɠ ɜŬ ŭŮůɛŮɡɗŮɑ Ŭˊɧ ɛɘŬ ůɡɜɗɐəɖ ŮɎɜ: 

(Ŭ) ɄŬɟɞɡůɘɎɕŮɘ Űɖɜ əŬŰɎɚɚɖɚɖ ˊɚɖɟŮɝɞɡůɘɧŰɖŰŬȚ ɐ 

(ɓ) ɄɟɞəɨˊŰŮɘ Ŭˊɧ Űɖɜ ˊɟŬəŰɘəɐ Űɤɜ ŮɜŭɘŬűŮɟɞɛɏɜɤɜ ȾɟŬŰɩɜ ɐ Ŭˊɧ ɎɚɚŮɠ ˊŮɟɘůŰɎůŮɘɠ ɧŰɘ ɖ 

ˊɟɧɗŮůɐ Űɞɡɠ ɐŰŬɜ ɜŬ ɗŮɤɟɐůɞɡɜ Űɞ ˊɟɧůɤˊɞ ŬɡŰɧ ɤɠ Ůəˊɟɧůɤˊɞ Űɞɡ ȾɟɎŰɞɡɠ ɔɘŬ Űɞɡɠ 

ůəɞˊɞɨɠ ŬɡŰɞɨɠ ɢɤɟɑɠ ɜŬ ŮˊɘŭŮɑɝŮɘ Űɖɜ ˊɚɖɟŮɝɞɡůɘɧŰɖŰŬ. 

2. ȿɧɔɤ Űɤɜ əŬɗɖəɧɜŰɤɜ Űɞɡɠ əŬɘ ɢɤɟɑɠ ɜŬ ɢɟŮɘɎɕŮŰŬɘ ɜŬ ˊŬɟɞɡůɘɎɕɞɡɜ ˊɚɖɟŮɝɞɡůɘɧŰɖŰŬ, 

ɗŮɤɟɞɨɜŰŬɘ ɧŰɘ Ůəˊɟɞůɤˊɞɨɜ Űɞ ȾɟɎŰɞɠ Űɞɡɠ: 

(Ŭ) Ƀɘ ȷɟɢɖɔɞɑ ȾɟŬŰɩɜ, ȷɟɢɖɔɞɑ ȾɡɓŮɟɜɐůŮɤɜ əŬɘ Ɉˊɞɡɟɔɞɑ ȺɝɤŰŮɟɘəɩɜ, ɛŮ ůəɞˊɧ Űɖɜ 

ŭɘŮɜɏɟɔŮɘŬ ɧɚɤɜ Űɤɜ ˊɟɎɝŮɤɜ ˊɞɡ Ŭűɞɟɞɨɜ Űɖ ůɨɜŬɣɖ ɛɘŬɠ ůɡɜɗɐəɖɠȚ 

(ɓ) Ƀɘ ȷɟɢɖɔɞɑ Űɤɜ ŭɘˊɚɤɛŬŰɘəɩɜ ŬˊɞůŰɞɚɩɜ, ɛŮ ůəɞˊɧ Űɖɜ ɡɘɞɗɏŰɖůɖ Űɞɡ əŮɘɛɏɜɞɡ ɛɘŬɠ 

ůɡɜɗɐəɖɠ ɛŮŰŬɝɨ Űɞɡ ȾɟɎŰɞɡɠ ŭɘŬˊɑůŰŮɡůɖɠ əŬɘ Űɞɡ ȾɟɎŰɞɡɠ ůŰɞ ɞˊɞɑɞ ŮɑɜŬɘ ŭɘŬˊɘůŰŮɡɛɏɜɞɘȚ  

(ɔ) Ⱥəˊɟɧůɤˊɞɘ ŭɘŬˊɘůŰŮɡɛɏɜɞɘ Ŭˊɧ ŰŬ ȾɟɎŰɖ ůŮ ŭɘŮɗɜɐ ůɡɜŭɘɎůəŮɣɖ ɐ ůŮ ŭɘŮɗɜɐ ɞɟɔŬɜɘůɛɧ 

ɐ ůŮ ɏɜŬ Ŭˊɧ ŰŬ ɧɟɔŬɜɎ Űɞɡ, ɛŮ ůəɞˊɧ Űɖɜ ɡɘɞɗɏŰɖůɖ Űɞɡ əŮɘɛɏɜɞɡ ɛɘŬɠ ůɡɜɗɐəɖɠ ůŮ ŬɡŰɐ Űɖ 

ůɡɜŭɘɎůəŮɣɖ, ɞɟɔŬɜɘůɛɧ ɐ ɧɟɔŬɜɞ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

INTERNATIONAL COURT OF JUSTICE 

Maritime delimitation in the Indian Ocean (Somalia v Kenya) (Preliminary Objections) [2017] 

ICJ Rep 3 

ñ38. The MOU caused some domestic controversy in Somalia in the months after it was signed. 

It was debated and rejected by the Transitional Federal Parliament of Somalia on 1 August 

2009. In a letter addressed to the Secretary-General of the United Nations dated 10 October 
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2009, but only forwarded to him under cover of a letter from the Permanent Representative of 

Somalia to the United Nations dated 2 March 2010, the Prime Minister of the Transitional 

Federal Government informed the Secretary-General of this rejection, and ñrequest[ed] the 

relevant o ces of the UN to take note of the situation and treat the MOU as non-actionableò. 

Several years later, in a letter to the Secretary-General of the United Nations dated 4 February 

2014, the Somali Minister of Foreign A airs and International Co-operation maintained that 

ñno [MOU] is in forceò, highlighting that ratiýcation thereof had been rejected by the 

Parliament of Somalia. In that letter, he referred to customary international law reþected, in his 

view, in Article 7 of the 1969 Vienna Convention on the Law of Treaties (hereinafter the 

ñVienna Conventionò), which addresses the circumstances in which a person may, by 

producing ñfull  powersò or otherwise, enter into a treaty on behalf of a State. He contended 

that the Minister who had signed the MOU ñdid not produce appropriate documents 

demonstrating his powers to represent the Somali Republic for the purpose of agreeing to the 

text of the MOUò, that it was not customary for Somalia to allow that Minister ñto enter into 

binding bilateral arrangements which concern maritime delimitation and the presentation of 

submissions to the [CLCS] and its consideration of themò, and that the Kenyan representatives 

had been informed at the time of signing that ñthe MOU would require ratiýcation. [é] 

43. Somalia no longer appears to contest that the Minister who signed the MOU was authorized 

to do so as a matter of international law. The Court recalls that, under international law, as 

codiýed in Article 7 of the Vienna Convention, by virtue of their functions and without having 

to produce full  powers, Heads of State, Heads of Government and Ministers for Foreign A airs 

are considered as representing their State for the purpose of performing all acts relating to the 

conclusion of a treaty. These State representatives, under international law, may also duly 

authorize other o cials to adopt, on behalf of a State, the text of a treaty or to express the 

consent of the State to be bound by a treaty. The Court observes that the Prime Minister of the 

Transitional Federal Government of Somalia signed, on 6 April  2009, full  powers by which he 

ñauthorized and empoweredò the Somali Minister for National Planning and International Co- 

operation to sign the MOU. The MOU explicitly states that the two Ministers who signed it 

were ñduly authorized by their respective Governmentsò to do so. The Court is thus satisýed 

that, as a matter of international law, the Somali Minister properly represented Somalia in 

signing the MOU on its behalf. [é] 

46. In his letter of 4 February 2014 to the Secretary-General of the United Nations, the Foreign 

Minister of Somalia stated that the Kenyan representatives present for the signing of the MOU 

had been informed orally by the Somali Minister who signed it of the requirement that it be 

ratiýed by the Transitional Federal Parliament of Somalia. Kenya denies that such a 

communication took place and there is no evidence to support Somaliaôs assertion. Indeed, any 

such statement by the Minister would have been inconsistent with the express provision of the 

MOU regarding its entry into force upon signature. The Court also notes that the full  powers, 

dated 6 April  2009, by which the Prime Minister of the Transitional Federal Government of 

Somalia ñauthorized and empoweredò the Minister to sign the MOU, give no indication that it 

was Somaliaôs intention to sign the MOU subject to ratiýcation.ò 

 

 

INTERNATIONAL TRIBUNAL FOR THE LAW OF THE SEA 

Delimitation of the maritime boundary in the Bay of Bengal (Bangladesh v Myanmar) 

Judgment of 14 March 2012, ITLOS Reports 2012, 4 

ñ96. On the question of the authority to conclude a legally binding agreement, the Tribunal 

observes that, when the 1974 Agreed Minutes were signed, the head of the Burmese delegation 

was not an official who, in accordance with article 7, paragraph 2, of the Vienna Convention, 

could engage his country without having to produce full  powers. Moreover, no evidence was 
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provided to the Tribunal that the Burmese representatives were considered as having the 

necessary authority to engage their country pursuant to article 7, paragraph 1, of the Vienna 

Convention. The Tribunal notes that this situation differs from that of the Maroua Declaration 

which was signed by the two Heads of State concerned.ò 
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Article 8 

Subsequent confirmation of an act performed without authorization 
An act relating to the conclusion of a treaty performed by a person who cannot be considered 

under article 7 as authorized to represent a State for that purpose is without legal effect unless 

afterwards confirmed by that State. 

 

ȯɟɗɟɞ 8 

ɀŮŰŬɔŮɜɏůŰŮɟɖ ɏɔəɟɘůɖ ˊɟɎɝɖɠ ˊɞɡ ˊɟŬɔɛŬŰɞˊɞɘɐɗɖəŮ ɢɤɟɑɠ ŮɝɞɡůɘɞŭɧŰɖůɖ 

ɄɟɎɝɖ ůɢŮŰɘəɐ ɛŮ Űɖ ůɨɜŬɣɖ ůɡɜɗɐəɖɠ, ˊɞɡ ˊɟŬɔɛŬŰɞˊɞɘɐɗɖəŮ Ŭˊɧ ˊɟɧůɤˊɞ ɛɖ 

ŮɝɞɡůɘɞŭɞŰɖɛɏɜɞ əŬŰɎ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɞɡ Ɏɟɗɟɞɡ 7 ɩůŰŮ ɜŬ ŮəˊɟɞůɤˊŮɑ Űɞ ȾɟɎŰɞɠ ˊɟɞɠ Űɞ 

ůəɞˊɧ ŬɡŰɧ, ŭŮɜ ˊŬɟɎɔŮɘ ɏɜɜɞɛŬ ŬˊɞŰŮɚɏůɛŬŰŬ, ŮəŰɧɠ ŮɎɜ ɛŮŰŬɔŮɜɏůŰŮɟŬ ŮɔəɟɘɗŮɑ Ŭˊɧ Űɞ 

ȾɟɎŰɞɠ ŬɡŰɧ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

INTERNATIONAL TRIBUNAL FOR THE LAW OF THE SEA 

Delimitation of the maritime boundary in the Bay of Bengal (Bangladesh v Myanmar) 

Judgment of 14 March 2012, ITLOS Reports 2012, 4 

ñ80. Regarding the question of the authority of Myanmarôs delegation, Bangladesh considers 

that the head of the Burmese delegation who signed the 1974 Agreed Minutes was the 

appropriate official to negotiate with Bangladesh in 1974 and ñdid not require full  powers to 

conclude an agreement in simplified formò. Bangladesh argues that, even if  the head of the 

Burmese delegation lacked the authority to do so, the agreement remains valid ñif  it [was] 

afterwards confirmed by the State concernedò in accordance with article 8 of the Vienna 

Convention on the Law of Treaties (hereinafter ñthe Vienna Conventionò). In this respect 

Bangladesh holds the view that the 1974 Agreed Minutes ñwere confirmed and re-adopted in 

2008.ò 

81. According to Bangladesh:  

*[w]hat matters is whether the Parties have agreed on a boundary, even in simplified form, not 

whether their agreement is a formally negotiated treaty or has been signed by representatives 

empowered to negotiate or ratify the treaty. 

82. Bangladesh points out that, in the case concerning Land and Maritime Boundary between 

Cameroon and Nigeria (Cameroon v Nigeria: Equatorial Guinea intervening) (Judgment, I.C.J. 

Reports 2002, p. 303, at p. 429, para. 263), the International Court of Justice (hereinafter ñthe 

ICJò) ñheld that the Maroua Declaration constituted an international agreement in written form 

tracing a boundary and that it was thus governed by international law and constituted a treaty 

in the sense of the 1969 Vienna Convention on the Law of Treatiesò. 

83. Myanmar argues that members of its delegation to the negotiations in November 1974 

lacked authority ñto commit their Government to a legally-binding treatyò. It states, in this 

regard, that the head of the Burmese delegation, Commodore Hlaing, a naval officer, could not 

be considered as representing Myanmar for the purpose of expressing its consent to be bound 

by a treaty as he was not one of those holders of high-ranking office in the State referred to in 

article 7, paragraph 2, of the Vienna Convention. Furthermore, the circumstances described in 

article 7, paragraph 1, of the Vienna Convention do not apply in the present case since 

Commodore Hlaing did not have full  powers issued by the Government of Myanmar and there 
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were no circumstances to suggest that it was the intention of Myanmar and Bangladesh to 

dispense with full  powers. 

In the view of Myanmar, under article 8 of the Vienna Convention an act by a person who 

cannot be considered as representing a State for the purposes of concluding a treaty is without 

legal effect unless afterwards confirmed by that State. Myanmar adds that what has to be 

confirmed is the act of the unauthorised person and submits that this act by itself has no legal 

effect and states that ñ[i]t  does not establish an agreement that is voidableò. It states further that 

this is ñclear from the very fact that article 8 is placed in Part II  of the Vienna Convention on 

the conclusion and entry into force of treaties, and not in Part Vò on invalidity, termination and 

suspension of the operation of treaties. [é] 

97. The fact that the Parties did not submit the 1974 Agreed Minutes to the procedure required 

by their respective constitutions for binding international agreements is an additional indication 

that the Agreed Minutes were not intended to be legally binding. 

98. For these reasons, the Tribunal concludes that there are no grounds to consider that the 

Parties entered into a legally binding agreement by signing the 1974 Agreed Minutes. The 

Tribunal reaches the same conclusion regarding the 2008 Agreed Minutes since these Minutes 

do not constitute an independent commitment but simply reaffirm what was recorded in the 

1974 Agreed Minutes. ò 
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Article 9 

Adoption of the text 
1. The adoption of the text of a treaty takes place by the consent of all the States participating 

in its drawing up except as provided in paragraph 2. 

2. The adoption of the text of a treaty at an international conference takes place by the vote of 

two thirds of the States present and voting, unless by the same majority they shall decide to 

apply a different rule. 

 

ȯɟɗɟɞ 9  

ɈɘɞɗɏŰɖůɖ Űɞɡ əŮɘɛɏɜɞɡ 

1. ȼ ɡɘɞɗɏŰɖůɖ Űɞɡ əŮɘɛɏɜɞɡ ɛɘŬɠ ůɡɜɗɐəɖɠ ˊɟŬɔɛŬŰɞˊɞɘŮɑŰŬɘ ɛŮ Űɖ ůɡɜŬɑɜŮůɖ ɧɚɤɜ Űɤɜ 

ȾɟŬŰɩɜ ˊɞɡ ůɡɛɛŮŰŮɑɢŬɜ ůŰɖɜ əŬŰɎɟŰɘůɐ Űɞɡ, ɛŮ ŮɝŬɑɟŮůɖ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɖɠ ˊŬɟŬɔɟɎűɞɡ 2. 

2. ȼ ɡɘɞɗɏŰɖůɖ Űɞɡ əŮɘɛɏɜɞɡ ɛɘŬɠ ůɡɜɗɐəɖɠ ůŰɞ ˊɚŬɑůɘɞ ŭɘŮɗɜɞɨɠ ůɡɜŭɘɎůəŮɣɖɠ 

ˊɟŬɔɛŬŰɞˊɞɘŮɑŰŬɘ ɛŮ Űɖɜ ɣɐűɞ Űɤɜ ŭɨɞ ŰɟɑŰɤɜ Űɤɜ ˊŬɟɧɜŰɤɜ ȾɟŬŰɩɜ ˊɞɡ ɏɢɞɡɜ ŭɘəŬɑɤɛŬ 

ɣɐűɞɡ, ŮəŰɧɠ ŮɎɜ, ɛŮ Űɖɜ ɑŭɘŬ ́ ɚŮɘɞɣɖűɑŬ, ŬˊɞűŬůɑůɞɡɜ ɜŬ ŮűŬɟɛɧůɞɡɜ ŭɘŬűɞɟŮŰɘəɧ əŬɜɧɜŬ. 
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Article 10 

Authentication of the text 
The text of a treaty is established as authentic and definitive: 

(a) By such procedure as may be provided for in the text or agreed upon by the States 

participating in its drawing up; or 

(b) Failing such procedure, by the signature, signature ad referendum or initialling by the 

representatives of those States of the text of the treaty or of the Final Act of a conference 

incorporating the text. 

 

ȯɟɗɟɞ 10 

ȺˊɘɓŮɓŬɑɤůɖ ɔɜɖůɘɧŰɖŰŬɠ Űɞɡ əŮɘɛɏɜɞɡ 

ɇɞ əŮɑɛŮɜɞ ɛɑŬɠ ůɡɜɗɐəɖɠ əŬɗɑůŰŬŰŬɘ ŬɡɗŮɜŰɘəɧ əŬɘ ɞɟɘůŰɘəɧ: 

(Ŭ) ɀŮ Űɖɜ ŭɘŬŭɘəŬůɑŬ ˊɞɡ ˊɟɞɓɚɏˊŮŰŬɘ Ŭˊɧ Űɞ əŮɑɛŮɜɞ ɐ ˊɞɡ ůɡɛűɤɜɐɗɖəŮ Ŭˊɧ ŰŬ ȾɟɎŰɖ 

ˊɞɡ ůɡɛɛŮŰŮɑɢŬɜ ůŰɖɜ əŬŰɎɟŰɘůɐ ŰɞɡȚ ɐ 

(ɓ) ȺɚɚŮɑɣŮɘ ŰɏŰɞɘŬɠ ŭɘŬŭɘəŬůɑŬɠ, ɛŮ Űɖɜ ɡˊɞɔɟŬűɐ, Űɖɜ ɡˊɞɔɟŬűɐ ŭɘŬ ˊŮɟɘűɞɟɎɠ (ad 

referendum) ɐ Űɖɜ ɛɞɜɞɔɟŬűɐ Ŭˊɧ Űɞɡɠ Ůəˊɟɞůɩˊɞɡɠ ŬɡŰɩɜ Űɤɜ ȾɟŬŰɩɜ Űɞɡ əŮɘɛɏɜɞɡ Űɖɠ 

ůɡɜɗɐəɖɠ ɐ Űɖɠ ɇŮɚɘəɐɠ ɄɟɎɝɖɠ Űɖɠ ůɡɜŭɘɎůəŮɣɖɠ ůŰɖɜ ɞˊɞɑŬ ŮɜůɤɛŬŰɩɗɖəŮ Űɞ əŮɑɛŮɜɞ. 
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Article 11 

Means of expressing consent to be bound by a treaty 
The consent of a State to be bound by a treaty may be expressed by signature, exchange of 

instruments constituting a treaty, ratification, acceptance, approval or accession, or by any 

other means if  so agreed. 

 

ȯɟɗɟɞ 11 

ɇɟɧˊɞɘ ɏəűɟŬůɖɠ Űɖɠ ůɡɜŬɑɜŮůɖɠ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ ɛɘŬ ůɡɜɗɐəɖ 

ȼ ůɡɜŬɑɜŮůɖ Ůɜɧɠ ȾɟɎŰɞɡɠ ɜŬ ŭŮůɛŮɡɗŮɑ Ŭˊɧ ɛɑŬ ůɡɜɗɐəɖ, ŭɨɜŬŰŬɘ ɜŬ ŮəűɟŬůŰŮɑ ɛŮ Űɖɜ 

ɡˊɞɔɟŬűɐ, Űɖɜ ŬɜŰŬɚɚŬɔɐ ŮɔɔɟɎűɤɜ ˊɞɡ ůɡɜɘůŰɞɨɜ ɛɘŬ ůɡɜɗɐəɖ, Űɖɜ Ůˊɘəɨɟɤůɖ, Űɖɜ 

Ŭˊɞŭɞɢɐ, Űɖɜ ɏɔəɟɘůɖ, ɐ Űɖɜ ˊɟɞůɢɩɟɖůɖ, ɐ ɧˊɤɠ Ɏɚɚɤɠ Űɡɢɧɜ ůɡɛűɤɜɖɗŮɑ. 
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Article 12 

Consent to be bound by a treaty expressed by signature 
1. The consent of a State to be bound by a treaty is expressed by the signature of its 

representative when: 

(a) The treaty provides that signature shall have that effect; 

(b) It is otherwise established that the negotiating States were agreed that signature should have 

that effect; or 

(c) The intention of the State to give that effect to the signature appears from the full  powers 

of its representative or was expressed during the negotiation. 

2. For the purposes of paragraph 1: 

(a) The initialling of a text constitutes a signature of the treaty when it is established that the 

negotiating States so agreed; 

(b) The signature ad referendum of a treaty by a representative, if  confirmed by his State, 

constitutes a full  signature of the treaty. 

 

ȯɟɗɟɞ 12 

ɆɡɜŬɑɜŮůɖ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ ɛɘŬ ůɡɜɗɐəɖ ˊɞɡ ŮəűɟɎɕŮŰŬɘ ɛŮ ɡˊɞɔɟŬűɐ 

1. ȼ ůɡɜŬɑɜŮůɖ Ůɜɧɠ ȾɟɎŰɞɡɠ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ ɛɑŬ ůɡɜɗɐəɖ ŮəűɟɎɕŮŰŬɘ ɛɏůɤ Űɖɠ 

ɡˊɞɔɟŬűɐɠ Űɞɡ Ůəˊɟɞůɩˊɞɡ Űɞɡ, ɧŰŬɜ: 

(Ŭ) ȼ ůɡɜɗɐəɖ ˊɟɞɓɚɏˊŮɘ ɧŰɘ ɖ ɡˊɞɔɟŬűɐ ɗŬ ɏɢŮɘ ŰɏŰɞɘŬ ɘůɢɨȚ 

(ɓ) ȹɘŬˊɘůŰɩɜŮŰŬɘ Ɏɚɚɤɠ ɧŰɘ ŰŬ ȾɟɎŰɖ ˊɞɡ ůɡɛɛŮŰŮɑɢŬɜ ůŰɖɜ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ ůɡɛűɩɜɖůŬɜ 

ɧŰɘ ɖ ɡˊɞɔɟŬűɐ ˊɟɏˊŮɘ ɜŬ ɏɢŮɘ ŰɏŰɞɘŬ ɘůɢɨȚ ɐ  

(ɔ) ȼ ˊɟɧɗŮůɖ Űɞɡ ȾɟɎŰɞɡɠ ɜŬ ŭɩůŮɘ ŰɏŰɞɘŬ ɘůɢɨ ůŰɖɜ ɡˊɞɔɟŬűɐ ˊɟɞəɨˊŰŮɘ Ŭˊɧ Űɖɜ 

ˊɚɖɟŮɝɞɡůɘɧŰɖŰŬ Űɞɡ Ůəˊɟɞůɩˊɞɡ Űɞɡ ɐ ɏɢŮɘ ŮəűɟŬůŰŮɑ əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ Űɤɜ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɤɜ. 

2. ũɘŬ Űɞɡɠ ůəɞˊɞɨɠ Űɖɠ ˊŬɟŬɔɟɎűɞɡ 1: 

(Ŭ) ȼ ɛɞɜɞɔɟŬűɐ Ůɜɧɠ əŮɘɛɏɜɞɡ ůɡɜɘůŰɎ ɡˊɞɔɟŬűɐ Űɖɠ ůɡɜɗɐəɖɠ ɧŰŬɜ ́ ɟɞəɨˊŰŮɘ ɧŰɘ ŰŬ ȾɟɎŰɖ 

ˊɞɡ ůɡɛɛŮŰŮɑɢŬɜ ůŰɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ůɡɛűɩɜɖůŬɜ əŬɗô ŬɡŰɧɜ Űɞɜ ŰɟɧˊɞȚ ɐ 

(ɓ) ȼ ɡˊɞɔɟŬűɐ ŭɘŬ ˊŮɟɘűɞɟɎɠ (ad referendum) ɛɘŬɠ ůɡɜɗɐəɖɠ Ŭˊɧ Ůəˊɟɧůɤˊɞ, ŮɎɜ ŬɡŰɐ 

ŮɔəɟɘɗŮɑ Ŭˊɧ Űɞ ȾɟɎŰɞɠ Űɞɡ, ůɡɜɘůŰɎ ɞɟɘůŰɘəɐ ɡˊɞɔɟŬűɐ Űɖɠ ůɡɜɗɐəɖɠ. 
 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

INTERNATIONAL COURT OF JUSTICE 

Maritime delimitation in the Indian Ocean (Somalia v Kenya) (Preliminary Objections) [2017] 

ICJ Rep 3 

ñ45. In respect of Somaliaôs contentions regarding the ratiýcation requirement under Somali 

law, the Court recalls that, under the law of treaties, both signature and ratiýcation are 

recognized means by which a State may consent to be bound by a treaty. As the Court has 

previously outlined: ñwhile in international practice a two-step procedure consisting of 

signature and ratiýcation is frequently provided for in provisions regarding entry into force of 

a treaty, there are also cases where a treaty enters into force immediately upon signature. Both 

customary international law and the Vienna Convention on the Law of Treaties leave it 

completely up to States which procedure they want to follow.ò (Land and Maritime Boundary 

between Cameroon and Nigeria (Cameroon v Nigeria: Equatorial Guinea intervening), 

Judgment, I.C.J. Reports 2002, p. 429, para. 264.) 
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The Court notes that the MOU provides, in its ýnal paragraph, that ñ[t]his Memorandum of 

Understanding shall enter into force upon its signatureò and that it does not contain a ratiýcation 

requirement. Under customary international law as codiýed in Article 12, paragraph 1 (a), of 

the Vienna Convention, a Stateôs consent to be bound is expressed by signature where the treaty 

so provides.ò 
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Article 13 

Consent to be bound by a treaty expressed by an exchange of instruments constituting a 

treaty 
The consent of States to be bound by a treaty constituted by instruments exchanged between 

them is expressed by that exchange when: 

(a) The instruments provide that their exchange shall have that effect; or 

(b) It is otherwise established that those States were agreed that the exchange of instruments 

shall have that effect. 

 

ȯɟɗɟɞ 13 

ɆɡɜŬɑɜŮůɖ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ ɛɘŬ ůɡɜɗɐəɖ ˊɞɡ ŮəűɟɎɕŮŰŬɘ ɛɏůɤ ŬɜŰŬɚɚŬɔɐɠ ŮɔɔɟɎűɤɜ 
ˊɞɡ ůɡɜɘůŰɞɨɜ ůɡɜɗɐəɖ 

ȼ ůɡɜŬɑɜŮůɖ ȾɟŬŰɩɜ ɔɘŬ Űɖ ŭɏůɛŮɡůɐ Űɞɡɠ Ŭˊɧ ɛɑŬ ůɡɜɗɐəɖ ́ ɞɡ ůɡɜɑůŰŬŰŬɘ ůŮ ɏɔɔɟŬűŬ ́ ɞɡ 

ɏɢɞɡɜ ŬɜŰŬɚɚŬɢɗŮɑ ɛŮŰŬɝɨ Űɞɡɠ ŮəűɟɎɕŮŰŬɘ ɛɏůɤ Űɖɠ ŬɜŰŬɚɚŬɔɐɠ ŬɡŰɐɠ, ɧŰŬɜ: 

(Ŭ) ɇŬ ɏɔɔɟŬűŬ ˊɟɞɓɚɏˊɞɡɜ ɧŰɘ ɖ ŬɜŰŬɚɚŬɔɐ Űɞɡɠ ɗŬ ɏɢŮɘ ŰɏŰɞɘŬ ɘůɢɨȚ ɐ 

(ɓ) ȹɘŬˊɘůŰɩɜŮŰŬɘ Ɏɚɚɤɠ ɧŰɘ ŰŬ Ůɜ ɚɧɔɤ ȾɟɎŰɖ ůɡɛűɩɜɖůŬɜ ɧŰɘ ɖ ŬɜŰŬɚɚŬɔɐ Űɤɜ ŮɔɔɟɎűɤɜ 

ɗŬ ɏɢŮɘ ŰɏŰɞɘŬ ɘůɢɨ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

INTERNATIONAL COURT OF JUSTICE 

Obligation to Negotiate Access in the Pacific Ocean (Bolivia v Chile) (Merits) General List 

No 153 [2018] ICJ 

ñ116. The Court observes that, under Article 2, paragraph 1 (a), of the Vienna Convention, a 

treaty may be ñembodied . . . in two or more related instrumentsò. According to customary 

international law as reflected in Article 13 of the Vienna Convention, the existence of the 

Statesô consent to be bound by a treaty constituted by instruments exchanged between them 

requires either that ñ[t]he instruments provide that their exchange shall have that effectò or that 

ñ[i]t  is otherwise established that those States were agreed that the exchange of instruments 

should have that effectò. The first condition cannot be met, because nothing has been specified 

in the exchange of Notes about its effect. Furthermore, Bolivia has not provided the Court with 

adequate evidence that the alternative condition has been fulfilled.
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Article 14 

Consent to be bound by a treaty expressed by ratification, acceptance or approval 
1. The consent of a State to be bound by a treaty is expressed by ratification when: 

(a) The treaty provides for such consent to be expressed by means of ratification; 

(b) It is otherwise established that the negotiating States were agreed that ratification should be 

required; 

(c) The representative of the State has signed the treaty subject to ratification; or 

(d) The intention of the State to sign the treaty subject to ratification appears from the full  

powers of its representative or was expressed during the negotiation. 

2. The consent of a State to be bound by a treaty is expressed by acceptance or approval under 

conditions similar to those which apply to ratification. 

 

ȯɟɗɟɞ 14 

ɆɡɜŬɑɜŮůɖ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ ɛɘŬ ůɡɜɗɐəɖ ˊɞɡ ŮəűɟɎɕŮŰŬɘ ɛŮ Ůˊɘəɨɟɤůɖ, Ŭˊɞŭɞɢɐ ɐ 
ɏɔəɟɘůɖ 

ȼ ůɡɜŬɑɜŮůɖ Ůɜɧɠ ȾɟɎŰɞɡɠ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ ɛɑŬ ůɡɜɗɐəɖ ŮəűɟɎɕŮŰŬɘ ɛɏůɤ Ůˊɘəɨɟɤůɖɠ, 

ɧŰŬɜ: 

(Ŭ) ȼ ůɡɜɗɐəɖ ˊɟɞɓɚɏˊŮɘ ɧŰɘ ɖ ůɡɜŬɑɜŮůɖ ŬɡŰɐ ŮəűɟɎɕŮŰŬɘ ɛɏůɤ ŮˊɘəɨɟɤůɖɠȚ 

(ɓ) ȹɘŬˊɘůŰɩɜŮŰŬɘ Ɏɚɚɤɠ ɧŰɘ ŰŬ ȾɟɎŰɖ ˊɞɡ ůɡɛɛŮŰŮɑɢŬɜ ůŰɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ůɡɛűɩɜɖůŬɜ 

ɧŰɘ ŬˊŬɘŰŮɑŰŬɘ ŮˊɘəɨɟɤůɖȚ 

(ɔ) Ƀ Ůəˊɟɧůɤˊɞɠ Űɞɡ ȾɟɎŰɞɡɠ ɏɢŮɘ ɡˊɞɔɟɎɣŮɘ Űɖ ůɡɜɗɐəɖ ɡˊɧ Űɖɜ ŬɑɟŮůɖ ŮˊɘəɨɟɤůɖɠȚ ɐ 

(ŭ) ȼ ́ ɟɧɗŮůɖ Űɞɡ ȾɟɎŰɞɡɠ ɜŬ ɡˊɞɔɟɎɣŮɘ Űɖ ůɡɜɗɐəɖ ɡˊɧ Űɖɜ ŬɑɟŮůɖ Ůˊɘəɨɟɤůɖɠ ́ ɟɞəɨˊŰŮɘ 

Ŭˊɧ Űɞ ˊɚɖɟŮɝɞɨůɘɞ Űɞɡ Ůəˊɟɞůɩˊɞɡ Űɖɠ ɐ ŮəűɟɎůŰɖəŮ əŬŰɎ Űɖ ŭɘɎɟəŮɘŬ Űɖɠ 

ŭɘŬˊɟŬɔɛɎŰŮɡůɖɠ. 

2. ȼ ůɡɜŬɑɜŮůɖ Ůɜɧɠ ȾɟɎŰɞɡɠ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ ɛɘŬ ůɡɜɗɐəɖ ŮəűɟɎɕŮŰŬɘ ɛŮ Ŭˊɞŭɞɢɐ ɐ 

ɏɔəɟɘůɖ ɡˊɧ ɧɟɞɡɠ ˊŬɟɧɛɞɘɞɡɠ ɛŮ ŮəŮɑɜɞɡɠ ˊɞɡ ɘůɢɨɞɡɜ ɔɘŬ Űɖɜ Ůˊɘəɨɟɤůɖ. 
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Article 15 

Consent to be bound by a treaty expressed by accession 
The consent of a State to be bound by a treaty is expressed by accession when: 

(a) The treaty provides that such consent may be expressed by that State by means of accession; 

(b) It is otherwise established that the negotiating States were agreed that such consent may be 

expressed by that State by means of accession; or 

(c) All  the parties have subsequently agreed that such consent may be expressed by that State 

by means of accession. 

 

ȯɟɗɟɞ 15 

ɆɡɜŬɑɜŮůɖ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ ůɡɜɗɐəɖ ˊɞɡ ŮəűɟɎɕŮŰŬɘ ɛɏůɤ ˊɟɞůɢɩɟɖůɖɠ 

ȼ ůɡɜŬɑɜŮůɖ ˊɟɞɠ ŭɏůɛŮɡůɖ Ůɜɧɠ ȾɟɎŰɞɡɠ Ŭˊɧ ɛɘŬ ůɡɜɗɐəɖ ŮəűɟɎɕŮŰŬɘ ɛɏůɤ ˊɟɞůɢɩɟɖůɖɠ 

ɧŰŬɜ:  

(Ŭ) ȼ ůɡɜɗɐəɖ ́ ɟɞɓɚɏˊŮɘ ɧŰɘ ŰɏŰɞɘŬ ůɡɜŬɑɜŮůɖ ɛˊɞɟŮɑ ɜŬ ŮəűɟŬůɗŮɑ Ŭˊɧ Űɞ ȾɟɎŰɞɠ ŬɡŰɧ ɛɏůɤ 

ˊɟɞůɢɩɟɖůɖɠȚ 

(ɓ) ȹɘŬˊɘůŰɩɜŮŰŬɘ Ɏɚɚɤɠ ɧŰɘ ŰŬ ȾɟɎŰɖ ˊɞɡ ůɡɛɛŮŰŮɑɢŬɜ ůŰɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ŮɑɢŬɜ 

ůɡɛűɤɜɐůŮɘ ɧŰɘ ŰɏŰɞɘŬ ůɡɜŬɑɜŮůɖ ɛˊɞɟŮɑ ɜŬ ŮəűɟŬůɗŮɑ Ŭˊɧ Űɞ ȾɟɎŰɞɠ ŬɡŰɧ ɛɏůɤ 

ˊɟɞůɢɩɟɖůɖɠȚ ɐ  

(ɔ) ȳɚŬ ŰŬ ɛɏɟɖ ůɡɛűɩɜɖůŬɜ ɛŮŰŬɔŮɜɏůŰŮɟŬ ɧŰɘ ŰɏŰɞɘŬ ůɡɜŬɑɜŮůɖ ɛˊɞɟŮɑ ɜŬ ŮəűɟŬůɗŮɑ Ŭˊɧ 

Űɞ ȾɟɎŰɞɠ ŬɡŰɧ ɛɏůɤ ˊɟɞůɢɩɟɖůɖɠ. 
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Article 16 

Exchange or deposit of instruments of ratification, acceptance, approval or accession 
Unless the treaty otherwise provides, instruments of ratification, acceptance, approval or 

accession establish the consent of a State to be bound by a treaty upon: 

(a) Their exchange between the contracting States; 

(b) Their deposit with the depositary; or 

(c) Their notification to the contracting States or to the depositary, if  so agreed. 

 

ȯɟɗɟɞ 16  

ȷɜŰŬɚɚŬɔɐ ɐ əŬŰɎɗŮůɖ Űɤɜ ŮɔɔɟɎűɤɜ Ůˊɘəɨɟɤůɖɠ, Ŭˊɞŭɞɢɐɠ, ɏɔəɟɘůɖɠ ɐ ˊɟɞůɢɩɟɖůɖɠ 

ȺəŰɧɠ ŮɎɜ ɖ ůɡɜɗɐəɖ ˊɟɞɓɚɏˊŮɘ ŭɘŬűɞɟŮŰɘəɎ, ŰŬ ɏɔɔɟŬűŬ Ůˊɘəɨɟɤůɖɠ, Ŭˊɞŭɞɢɐɠ, ɏɔəɟɘůɖɠ ɐ 

ˊɟɞůɢɩɟɖůɖɠ ŬˊɞŭŮɘəɜɨɞɡɜ Űɖɜ ůɡɜŬɑɜŮůɖ Ůɜɧɠ ȾɟɎŰɞɡɠ ɜŬ ŭŮůɛŮɡɗŮɑ Ŭˊɧ ůɡɜɗɐəɖ, əŬŰɎ: 

(Ŭ) ɇɖɜ ŬɜŰŬɚɚŬɔɐ Űɞɡɠ ɛŮŰŬɝɨ Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ ȾɟŬŰɩɜȚ 

(ɓ) ɇɖɜ əŬŰɎɗŮůɖ Űɞɡɠ ůŰɞɜ ɗŮɛŬŰɞűɨɚŬəŬȚ ɐ  

(ɔ) ɇɖɜ ɔɜɤůŰɞˊɞɑɖůɐ Űɞɡɠ ůŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ȾɟɎŰɖ ɐ ůŰɞɜ ɗŮɛŬŰɞűɨɚŬəŬ, Ůűɧůɞɜ ŰɞɨŰɞ 

ůɡɛűɤɜɐɗɖəŮ. 

  



 

 26 

 

 

Article 17 

Consent to be bound by part of a treaty and choice of differing provisions 
1. Without prejudice to articles 19 to 23, the consent of a State to be bound by part of a treaty 

is effective only if  the treaty so permits or the other contracting States so agree. 

2. The consent of a State to be bound by a treaty which permits a choice between differing 

provisions is effective only if  it is made clear to which of the provisions the consent relates. 

 

ȯɟɗɟɞ 17 

ɆɡɜŬɑɜŮůɖ ɔɘŬ ŭɏůɛŮɡůɖ Ŭˊɧ ɛɏɟɞɠ Űɖɠ ůɡɜɗɐəɖɠ əŬɘ Ůˊɘɚɞɔɐ ŭɘŬűɞɟŮŰɘəɩɜ ŭɘŬŰɎɝŮɤɜ 

1. ɀŮ Űɖɜ ŮˊɘűɨɚŬɝɖ Űɤɜ Ɏɟɗɟɤɜ 19 ɏɤɠ 23, ɖ ůɡɜŬɑɜŮůɖ ˊɟɞɠ ŭɏůɛŮɡůɖ Ůɜɧɠ ȾɟɎŰɞɡɠ Ŭˊɧ 

ɛɏɟɞɠ ɛɑŬɠ ůɡɜɗɐəɖɠ ɏɢŮɘ ɘůɢɨ ɛɧɜɞ ŮɎɜ ŮˊɘŰɟɏˊŮŰŬɘ Ŭˊɧ Űɖ ůɡɜɗɐəɖ, ɐ ůɡɛűɤɜɞɨɜ ŰŬ 

ɡˊɧɚɞɘˊŬ ůɡɛɓŬɚɚɧɛŮɜŬ ȾɟɎŰɖ. 

2. ȼ ůɡɜŬɑɜŮůɖ ́ ɟɞɠ ŭɏůɛŮɡůɖ Ůɜɧɠ ȾɟɎŰɞɡɠ Ŭˊɧ ɛɑŬ ůɡɜɗɐəɖ ɖ ɞˊɞɑŬ ŮˊɘŰɟɏˊŮɘ Űɖɜ Ůˊɘɚɞɔɐ 

ɛŮŰŬɝɨ ŭɘŬűɞɟŮŰɘəɩɜ ŭɘŬŰɎɝŮɤɜ, ɏɢŮɘ ɘůɢɨ ɛɧɜɞ ŮɎɜ əŬɗɑůŰŬŰŬɘ ůŬűɏɠ ɔɘŬ ˊɞɘŮɠ Ŭˊɧ Űɘɠ 

ŭɘŬŰɎɝŮɘɠ ŭɑɜŮŰŬɘ ɖ ůɡɜŬɑɜŮůɖ.  
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Article 18 

Obligation not to defeat the object and purpose of a treaty prior its entry into force 
A State is obliged to refrain from acts which would defeat the object and purpose of a treaty 

when: 

(a) It has signed the treaty or has exchanged instruments constituting the treaty subject to 

ratification, acceptance or approval, until it shall have made its intention clear not to become a 

party to the treaty; or 

(b) It has expressed its consent to be bound by the treaty, pending the entry into force of the 

treaty and provided that such entry into force is not unduly delayed. 

 

ȯɟɗɟɞ 18 

Ɉˊɞɢɟɏɤůɖ ɛɖ ŬˊɞůŰɏɟɖůɖɠ Űɖɠ ůɡɜɗɐəɖɠ Ŭˊɧ Űɞ ŬɜŰɘəŮɑɛŮɜɞ əŬɘ Űɞɜ ůəɞˊɧ Űɖɠ ˊɟɘɜ 
Űɖɜ ɗɏůɖ Űɖɠ ůŮ ɘůɢɨ 

ɇɞ ȾɟɎŰɞɠ ɡˊɞɢɟŮɞɨŰŬɘ ɜŬ ŬˊɏɢŮɘ Ŭˊɧ ŮɜɏɟɔŮɘŮɠ, ɞɘ ɞˊɞɑŮɠ ɗŬ ŬˊɞůŰŮɟɞɨůŬɜ Űɖɜ ůɡɜɗɐəɖ 

Ŭˊɧ Űɞ ŬɜŰɘəŮɑɛŮɜɞ əŬɘ Űɞɜ ůəɞˊɧ Űɖɠ ɧŰŬɜ: 

(Ŭ) ȰɢŮɘ ɡˊɞɔɟɎɣŮɘ Űɖɜ ůɡɜɗɐəɖ ɐ ɏɢŮɘ ŬɜŰŬɚɚɎɝŮɘ ɏɔɔɟŬűŬ ŰŬ ɞˊɞɑŬ ůɡɜɘůŰɞɨɜ ůɡɜɗɐəɖ ɡˊɧ 

ŬɑɟŮůɖ Ůˊɘəɨɟɤůɖɠ, Ŭˊɞŭɞɢɐɠ ɐ ɏɔəɟɘůɖɠ, ɏɤɠ ɧŰɞɡ ŮəűɟɎůŮɘ ɟɖŰɩɠ Űɖɜ ˊɟɧɗŮůɐ Űɞɡ ɜŬ ɛɖɜ 

əŬŰŬůŰŮɑ ɛɏɟɞɠ Űɖɠ ůɡɜɗɐəɖɠȚ ɐ  

(ɓ) ȰɢŮɘ ŮəűɟɎůŮɘ Űɖɜ ůɡɜŬɑɜŮůɖ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ Űɖɜ ůɡɜɗɐəɖ ɧůɞ ŮəəɟŮɛŮɑ ɖ ɗɏůɖ Űɖɠ 

ůɡɜɗɐəɖɠ ůŮ ɘůɢɨ əŬɘ Ůűɧůɞɜ ɖ ɗɏůɖ Űɖɠ ůŮ ɘůɢɨ ŭŮɜ əŬɗɡůŰŮɟŮɑ ɡˊɏɟɛŮŰɟŬ. 
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SECTION 2 

RESERVATIONS 
 

ɇɀȱɀȷ 2 

ȺɄȽūɈȿȯɂȺȽɆ 

 

Article 19 

Formulation of reservations 
A State may, when signing, ratifying, accepting, approving or acceding to a treaty, formulate 

a reservation unless:  

(a) the reservation is prohibited by the treaty;  

(b) the treaty provides that only specified reservations, which do not include the reservation in  

question, may be made; or  

(c) in cases not failing under subparagraphs (a) and (b), the reservation is incompatible with 

the object and purpose of the treaty.  

 

ȯɟɗɟɞ 19 

ȹɘŬŰɨˊɤůɖ ŮˊɘűɡɚɎɝŮɤɜ 

ȾɎɗŮ ȾɟɎŰɞɠ ɏɢŮɘ Űɖ ŭɡɜŬŰɧŰɖŰŬ, əŬŰɎ Űɖɜ ɡˊɞɔɟŬűɐ, Ůˊɘəɨɟɤůɖ, Ŭˊɞŭɞɢɐ, ɏɔəɟɘůɖ [ɛɑŬɠ 

ůɡɜɗɐəɖɠ] ɐ əŬŰɎ Űɖɜ ˊɟɞůɢɩɟɖůɖ ůŮ ɛɑŬ ůɡɜɗɐəɖ, ɜŬ ŭɘŬŰɡˊɩůŮɘ ŮˊɘűɨɚŬɝɖ, ŮəŰɧɠ ŮɎɜ: 

(Ŭ) ȼ ŮˊɘűɨɚŬɝɖ ŬˊŬɔɞɟŮɨŮŰŬɘ Ŭˊɧ Űɖ ůɡɜɗɐəɖȚ 

(ɓ) ȼ ůɡɜɗɐəɖ ɞɟɑɕŮɘ ɧŰɘ ŮˊɘŰɟɏˊŮŰŬɘ ɜŬ ɔɑɜɞɡɜ ɛɧɜɞ ɞɟɘůɛɏɜŮɠ ŮˊɘűɡɚɎɝŮɘɠ, ůŰɘɠ ɞˊɞɑŮɠ ŭŮɜ 

ˊŮɟɘɚŬɛɓɎɜŮŰŬɘ ɖ ůɡɔəŮəɟɘɛɏɜɖ ŮˊɘűɨɚŬɝɖȚ ɐ 

(ɔ) ɆŰɘɠ ˊŮɟɘˊŰɩůŮɘɠ ˊɞɡ ŭŮɜ ŮɛˊɑˊŰɞɡɜ ůŰɘɠ ɡˊɞˊŬɟŬɔɟɎűɞɡɠ (Ŭ) əŬɘ (ɓ), ɖ ŮˊɘűɨɚŬɝɖ 

ŬɜŰɑəŮɘŰŬɘ ůŰɞ ŬɜŰɘəŮɑɛŮɜɞ əŬɘ Űɞ ůəɞˊɧ Űɖɠ ůɡɜɗɐəɖɠ. 
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Article 20 

Acceptance of and objection to reservations 
1. A reservation expressly authorized by a treaty does not require any subsequent acceptance 

by the other contracting States unless the treaty so provides.  

2. When it appears from the limited number of the negotiating States and the object and purpose 

of a treaty that the application of the treaty in its entirety between all the parties is an essential 

condition of the consent of each one to be bound by the treaty, a reservation requires acceptance 

by all the parties.  

3. When a treaty is a constituent instrument of an international organization and unless it 

otherwise provides, a reservation requires the acceptance of the competent organ of that 

organization.  

4. In cases not falling under the preceding paragraphs and unless the treaty otherwise provides:  

(a) acceptance by another contracting State of a reservation constitutes the reserving State a 

party to the treaty in relation to that other State if  or when the treaty is in force for those States;  

(b) an objection by another contracting State to a reservation does not preclude the entry into 

force of the treaty as between the objecting and reserving States unless a contrary intention is 

definitely expressed by the objecting State;  

(c) an act expressing a Stateôs consent to be bound by the treaty and containing a reservation 

is effective as soon as at least one other contracting State has accepted the reservation.  

5. For the purposes of paragraphs 2 and 4 and unless the treaty otherwise provides, a reservation 

is considered to have been accepted by a State if  it shall have raised no objection to the 

reservation by the end of a period of twelve months after it was notified of the reservation or 

by the date on which it expressed its consent to be bound by the treaty, whichever is later.  

 

ȯɟɗɟɞ 20 

ȷˊɞŭɞɢɐ ŮˊɘűɡɚɎɝŮɤɜ əŬɘ ŬɜŰɘɟɟɐůŮɘɠ ůŮ ŬɡŰɏɠ. 

1. ȺˊɘűɨɚŬɝɖ ɖ ɞˊɞɑŬ ɟɖŰɎ ŮˊɘŰɟɏˊŮŰŬɘ Ŭˊɧ ɛɑŬ ůɡɜɗɐəɖ ŭŮɜ ŬˊŬɘŰŮɑ ɛŮŰŬɔŮɜɏůŰŮɟɖ Ŭˊɞŭɞɢɐ 

Ŭˊɧ ŰŬ ɎɚɚŬ ůɡɛɓŬɚɚɧɛŮɜŬ ȾɟɎŰɖ ŮəŰɧɠ ŮɎɜ ɏŰůɘ ɞɟɑɕŮɘ ɖ ůɡɜɗɐəɖ. 

2. ȺɎɜ ˊɟɞəɨˊŰŮɘ Ŭˊɧ Űɞɜ ˊŮɟɘɞɟɘůɛɏɜɞ Ŭɟɘɗɛɧ Űɤɜ ȾɟŬŰɩɜ ˊɞɡ ɛŮŰŮɑɢŬɜ ůŰɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ əŬɘ Ŭˊɧ Űɞ ŬɜŰɘəŮɑɛŮɜɞ əŬɘ Űɞɜ ůəɞˊɧ Űɖɠ ůɡɜɗɐəɖɠ ɧŰɘ ɖ ŮűŬɟɛɞɔɐ Űɖɠ 

ůŰɖɜ ɞɚɧŰɖŰɎ Űɖɠ ɛŮŰŬɝɨ ɧɚɤɜ Űɤɜ ɛŮɟɩɜ ŬˊɞŰŮɚŮɑ ɞɡůɘɩŭɖ ˊɟɞɦˊɧɗŮůɖ Űɖɠ ůɡɜŬɑɜŮůɖɠ 

əŬɗŮɜɧɠ Ŭˊɧ ŬɡŰɎ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ Űɖ ůɡɜɗɐəɖ, ŬˊŬɘŰŮɑŰŬɘ Ŭˊɞŭɞɢɐ Űɖɠ ŮˊɘűɨɚŬɝɖɠ Ŭˊɧ 

ɧɚŬ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ. 

3. ȺɎɜ ɖ ůɡɜɗɐəɖ ŬˊɞŰŮɚŮɑ ɏɔɔɟŬűɞ ůɨůŰŬůɖɠ ŭɘŮɗɜɞɨɠ ɞɟɔŬɜɘůɛɞɨ əŬɘ, ŮəŰɧɠ ŮɎɜ ɞɟɑɕŮŰŬɘ 

ŭɘŬűɞɟŮŰɘəɎ, ŬˊŬɘŰŮɑŰŬɘ Ŭˊɞŭɞɢɐ Űɖɠ ŮˊɘűɨɚŬɝɖɠ Ŭˊɧ Űɞ Ŭɟɛɧŭɘɞ ɧɟɔŬɜɞ ŬɡŰɞɨ Űɞɡ 

ɞɟɔŬɜɘůɛɞɨ. 

4. ɆŰɘɠ ˊŮɟɘˊŰɩůŮɘɠ ˊɞɡ ŭŮɜ ŮɛˊɑˊŰɞɡɜ ůŰɘɠ ˊɟɞɖɔɞɨɛŮɜŮɠ ˊŬɟŬɔɟɎűɞɡɠ əŬɘ ŮəŰɧɠ ŮɎɜ ɖ 

ůɡɜɗɐəɖ ɞɟɑɕŮɘ ŭɘŬűɞɟŮŰɘəɎ: 

(Ŭ) ȼ Ŭˊɞŭɞɢɐ Űɖɠ ŮˊɘűɨɚŬɝɖɠ Ŭˊɧ Ɏɚɚɞ ůɡɛɓŬɚɚɧɛŮɜɞ ȾɟɎŰɞɠ ůŰɖ ůɡɜɗɐəɖ əŬɗɘůŰɎ Űɞ 

ŮˊɘűɡɚŬůůɧɛŮɜɞ ȾɟɎŰɞɠ ɛɏɟɞɠ Űɖɠ ůɡɜɗɐəɖɠ ůŰɖ ůɢɏůɖ Űɞɡ ɛŮ Űɞ Ɏɚɚɞ ȾɟɎŰɞɠ ŮɎɜ ɖ 

ůɡɜɗɐəɖ ɓɟɑůəŮŰŬɘ ůŮ ɘůɢɨ ɐ Ŭˊɧ ŰɧŰŮ ˊɞɡ ŰɑɗŮŰŬɘ ůŮ ɘůɢɨ ɛŮŰŬɝɨ Űɤɜ ȾɟŬŰɩɜ ŬɡŰɩɜȚ  

(ɓ) ȼ ŬɜŰɑɟɟɖůɖ Ŭˊɧ Ɏɚɚɞ ůɡɛɓŬɚɚɧɛŮɜɞ ȾɟɎŰɞɠ ůŮ ŮˊɘűɨɚŬɝɖ ŭŮɜ ŬˊɞəɚŮɑŮɘ Űɖ ɗɏůɖ ůŮ ɘůɢɨ 

Űɖɠ ůɡɜɗɐəɖɠ ɛŮŰŬɝɨ Űɞɡ ȾɟɎŰɞɡɠ ˊɞɡ ŭɘŬŰɡˊɩɜŮɘ Űɖɜ ŬɜŰɑɟɟɖůɖ əŬɘ Űɞɡ ŮˊɘűɡɚŬůůɧɛŮɜɞɡ 

ȾɟɎŰɞɡɠ ŮəŰɧɠ ŮɎɜ ŮəűɟɎɕŮŰŬɘ ůŬűɩɠ ŬɜŰɑɗŮŰɖ ˊɟɧɗŮůɖ Ŭˊɧ Űɞ ȾɟɎŰɞɠ ˊɞɡ ŭɘŬŰɨˊɤůŮ Űɖɜ 

ŬɜŰɑɟɟɖůɖȚ 

(ɔ) ɄɟɎɝɖ ˊɞɡ ŮəűɟɎɕŮɘ Űɖ ůɡɜŬɑɜŮůɖ Űɞɡ ȾɟɎŰɞɡɠ ɜŬ ŭŮůɛŮɡŰŮɑ Ŭˊɧ Űɖ ůɡɜɗɐəɖ əŬɘ 

ŮɛˊŮɟɘɏɢŮɘ ŮˊɘűɨɚŬɝɖ ɘůɢɨŮɘ Ŭˊɧ Űɖ ůŰɘɔɛɐ əŬŰɎ Űɖɜ ɞˊɞɑŬ ɏɜŬ ŰɞɡɚɎɢɘůŰɞɜ Ŭˊɧ ŰŬ 

ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ ŬˊɞŭŮɢŰŮɑ Űɖɜ ŮˊɘűɨɚŬɝɖ. 
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5. ũɘŬ Űɞɡɠ ůəɞˊɞɨɠ Űɤɜ ˊŬɟŬɔɟɎűɤɜ 2 əŬɘ 4 əŬɘ ŮəŰɧɠ ŮɎɜ ˊɟɞɓɚɏˊŮŰŬɘ ŭɘŬűɞɟŮŰɘəɎ ůŰɖ 

ůɡɜɗɐəɖ, ɛɑŬ ŮˊɘűɨɚŬɝɖ ɗŮɤɟŮɑŰŬɘ ɧŰɘ ɏɔɘɜŮ ŬˊɞŭŮəŰɐ Ŭˊɧ ɏɜŬ ȾɟɎŰɞɠ, ŮɎɜ ŬɡŰɧ ŭŮɜ ɏɢŮɘ 

ŭɘŬŰɡˊɩůŮɘ ŬɜŰɑɟɟɖůɖ ɤɠ ˊɟɞɠ Űɖɜ ŮˊɘűɨɚŬɝɖ Űɖɠ ˊŮɟɘɧŭɞɡ ŭɩŭŮəŬ ɛɖɜɩɜ ŮɑŰŮ Ŭˊɧ ŰɧŰŮ ˊɞɡ 

ˊɚɖɟɞűɞɟɐɗɖəŮ Űɖɜ ŮˊɘűɨɚŬɝɖ ŮɑŰŮ Ŭˊɧ Űɖɜ ɖɛŮɟɞɛɖɜɑŬ ůŰɖɜ ɞˊɞɑŬ ŮɝɏűɟŬůŮ Űɖ ůɡɜŬɑɜŮůɖ 

Űɞɡ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ Űɖ ůɡɜɗɐəɖ ŮɎɜ ŬɡŰɐ ŮɑɜŬɘ ɛŮŰŬɔŮɜɏůŰŮɟɖ. 
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Article 21 

Legal effects of reservations and of obligations to reservations 
1. A reservation established with regard to another party in accordance with articles 19, 20 and 

23:  

(a) modifies for the reserving State in its relations with that other party the provisions of the 

treaty to which the reservation relates to the extent of the reservation; and  

(b) modifies those provisions to the same extent for that other party in its relations with the 

reserving State.  

2. The reservation does not modify the provisions of the treaty for the other parties to the treaty 

inter se.  

3. When a State objecting to a reservation has not opposed the entry into force of the treaty 

between itself and the reserving State, the provisions to which the reservation relates do not 

apply as between the two States to the extent of the reservation.  

 

ȯɟɗɟɞ 21 

Ɂɞɛɘəɏɠ ůɡɜɏˊŮɘŮɠ Űɤɜ ŮˊɘűɡɚɎɝŮɤɜ əŬɘ Űɤɜ ŬɜŰɘɟɟɐůŮɤɜ ůŰɘɠ ŮˊɘűɡɚɎɝŮɘɠ. 

1. ȺˊɘűɨɚŬɝɖ ́ ɞɡ ɏɢŮɘ ŰŮɗŮɑ ůŮ ɘůɢɨ ůŮ ůɢɏůɖ ɛŮ Ɏɚɚɞ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ ůɨɛűɤɜŬ ɛŮ 

ŰŬ ɎɟɗɟŬ 19, 20 əŬɘ 23: 

(Ŭ) ɇɟɞˊɞˊɞɘŮɑ əŬŰɎ Űɖɜ ˊɟɞɓɚŮˊɧɛŮɜɖ ɏəŰŬůɖ ɔɘŬ Űɞ ŮˊɘűɡɚŬůůɧɛŮɜɞ ȾɟɎŰɞɠ ɤɠ ˊɟɞɠ Űɘɠ 

ůɢɏůŮɘɠ Űɞɡ ɛŮ Űɞ Ɏɚɚɞ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɖɠ ůɡɜɗɐəɖɠ ůŰɘɠ ɞˊɞɑŮɠ 

ŬɜŬűɏɟŮŰŬɘ ɖ ŮˊɘűɨɚŬɝɖȚ əŬɘ 

(ɓ) ɇɟɞˊɞˊɞɘŮɑ Űɘɠ ɑŭɘŮɠ ŭɘŬŰɎɝŮɘɠ əŬŰɎ Űɖɜ ɑŭɘŬ ɏəŰŬůɖ ɔɘŬ Űɞ Ɏɚɚɞ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ ɧůɞɜ 

ŬűɞɟɎ ůŰɘɠ ůɢɏůŮɘɠ Űɞɡ ɛŮ Űɞ ŮˊɘűɡɚŬůůɧɛŮɜɞ ȾɟɎŰɞɠ. 

2. ȼ ŮˊɘűɨɚŬɝɖ ŭŮɜ ŰɟɞˊɞˊɞɘŮɑ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɖɠ ůɡɜɗɐəɖɠ ɔɘŬ ŰŬ ɎɚɚŬ ůɡɛɓŬɚɚɧɛŮɜŬ 

ɛɏɟɖ ůŰɘɠ ɛŮŰŬɝɨ Űɞɡɠ ůɢɏůŮɘɠ. 

3. ȳŰŬɜ ɏɜŬ ȾɟɎŰɞɠ Űɞ ɞˊɞɑɞ ŭɘŬŰɨˊɤůŮ ŬɜŰɑɟɟɖůɖ ůŮ ɛɑŬ ŮˊɘűɨɚŬɝɖ ŭŮɜ ŬɜŰɘŰɎɢɗɖəŮ 

ůŰɞ ɜŬ ŰŮɗŮɑ ɖ ůɡɜɗɐəɖ ůŮ ɘůɢɨ ɛŮŰŬɝɨ ŬɡŰɞɨ əŬɘ Űɞɡ ŮˊɘűɡɚŬůůɧɛŮɜɞɡ ȾɟɎŰɞɡɠ, ɞɘ ŭɘŬŰɎɝŮɘɠ 

ůŰɘɠ ɞˊɞɑŮɠ ŬűɞɟɎ ɖ ŮˊɘűɨɚŬɝɖ ŭŮɜ ŮűŬɟɛɧɕɞɜŰŬɘ ɛŮŰŬɝɨ ŬɡŰɩɜ Űɤɜ ŭɨɞ ȾɟŬŰɩɜ əŬŰɎ Űɖɜ 

ɏəŰŬůɖ Űɖɠ ŮˊɘűɨɚŬɝɖɠ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION) 

MOL Hungarian Oil and Gas Company Plc v Republic of Croatia (ICSID Case No 

ARB/13/32) Decision on Respondent Application under ICSID Arbitration Rules 41(5) (2 

December 2014)  

ñ48. To take first the Preliminary Objection relating to Articles 26(3) and 10(1), read in 

conjunction with Annex IA, it will  be clear from the discussion above that, as the argument 

between the Parties has developed, this objection depends in part on a textual interpretation of 

the treaty provisions in question, in part on the assessment of contextual and purposive 

elements that might throw light on, or condition, the meaning to be given to the text, and in 

part again on whether a Stateôs listing in Annex IA  is to be understood as a reservation, or 

should be treated as having the equivalent effects to a reservation, seen within the context of a 

treaty text that expressly excludes reservations. It would in addition raise the interesting 

question whether private investors could properly be assimilated to óthe reserving Stateô for the 

purposes of applying Article 21(1)(b) of the Vienna Convention on the Law of Treaties.40 

(fn.40: ñA reservation established with regard to another party in accordance with articles 19, 
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20 and 23 ... (b) Modifies those provisions to the same extent for that other party in its relations 

with the reserving State.)ò 
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Article 22 

Withdrawal of reservations and objection to reservations 
1. Unless the treaty otherwise provides, a reservation may be withdrawn at any time and the 

consent of a State which has accepted the reservation is not required for its withdrawal.  

2. Unless the treaty otherwise provides, an objection to a reservation may be withdrawn at any 

time.  

3. Unless the treaty otherwise provides, or it is otherwise agreed:  

(a) the withdrawal of a reservation becomes operative in relation to another contracting State 

only when notice of it has been received by that State;  

(b) the withdrawal of an objection to a reservation becomes operative only when notice of it 

has been received by the State which formulated the reservation.  

 

ȯɟɗɟɞ 22 

ȷɜɎəɚɖůɖ Űɤɜ ŮˊɘűɡɚɎɝŮɤɜ əŬɘ Űɤɜ ŬɜŰɘɟɟɐůŮɤɜ ůŰɘɠ ŮˊɘűɡɚɎɝŮɘɠ. 

1. ȺəŰɧɠ ŮɎɜ ɖ ůɡɜɗɐəɖ ɞɟɑɕŮɘ ŭɘŬűɞɟŮŰɘəɎ, ɛɑŬ ŮˊɘűɨɚŬɝɖ ɛˊɞɟŮɑ ɜŬ ŬɜŬəɚɖɗŮɑ ŬɜɎ 

ˊɎůŬ ůŰɘɔɛɐ ɢɤɟɑɠ ɜŬ ŬˊŬɘŰŮɑŰŬɘ ɖ ůɡɜŬɑɜŮůɖ Űɞɡ ȾɟɎŰɞɡɠ ˊɞɡ Űɖɜ ŬˊɞŭɏɢɗɖəŮ. 

2. ȺəŰɧɠ ŮɎɜ ɖ ůɡɜɗɐəɖ ɞɟɑɕŮɘ ŭɘŬűɞɟŮŰɘəɎ, ŬɜŰɑɟɟɖůɖ ůŮ ŮˊɘűɨɚŬɝɖ ɛˊɞɟŮɑ ɜŬ 

ŬɜŬəɚɖɗŮɑ ŬɜɎ ˊɎůŬ ůŰɘɔɛɐ. 

3. ȺəŰɧɠ ŮɎɜ ɖ ůɡɜɗɐəɖ ɞɟɑɕŮɘ ŭɘŬűɞɟŮŰɘəɎ, ɐ ɏɢŮɘ ůɡɛűɤɜɖɗŮɑ ŭɘŬűɞɟŮŰɘəɎ:  

(Ŭ) ȼ ŬɜɎəɚɖůɖ ɛɘŬɠ ŮˊɘűɨɚŬɝɖɠ ˊŬɟɎɔŮɘ ɏɜɜɞɛŬ ŬˊɞŰŮɚɏůɛŬŰŬ ůŮ ůɢɏůɖ ɛŮ Ɏɚɚɞ 

ůɡɛɓŬɚɚɧɛŮɜɞ ȾɟɎŰɞɠ ɛɧɜɞ ɧŰŬɜ ɚɖűɗŮɑ ɔɜɤůŰɞˊɞɑɖůɐ Űɖɠ Ŭˊɧ Űɞ ȾɟɎŰɞɠ ŬɡŰɧȚ 

(ɓ) ȼ ŬɜɎəɚɖůɖ ŬɜŰɑɟɟɖůɖɠ ůŮ ŮˊɘűɨɚŬɝɖ ˊŬɟɎɔŮɘ ɏɜɜɞɛŬ ŬˊɞŰŮɚɏůɛŬŰŬ ɛɧɜɞ ɧŰŬɜ ɚɖűɗŮɑ 

ɔɜɤůŰɞˊɞɑɖůɐ Űɖɠ Ŭˊɧ Űɞ ȾɟɎŰɞɠ ˊɞɡ ŭɘŬŰɨˊɤůŮ Űɖɜ ŮˊɘűɨɚŬɝɖ. 
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Article 23 

Procedure regarding reservations 
1. A reservation, an express acceptance of a reservation and an objection to a reservation must 

be formulated in writing and communicated to the contracting States and other States entitled 

to become parties to the treaty.  

2. If  formulated when signing the treaty subject to ratification, acceptance or approval, a 

reservation must be formally confirmed by the reserving State when expressing its consent to 

be bound by the treaty. In such a case the reservation shall be considered as having been made 

on the date of its confirmation.  

3. An express acceptance of, or an objection to, a reservation made previously to confirmation 

of the reservation does not itself require confirmation.  

4. The withdrawal of a reservation or of an objection to a reservation must be formulated in 

writing.  

 

ȯɟɗɟɞ 23 

ȹɘŬŭɘəŬůɑŬ ŬɜŬűɞɟɘəɎ ɛŮ Űɘɠ ŮˊɘűɡɚɎɝŮɘɠ. 

1. ȼ ŮˊɘűɨɚŬɝɖ, ɖ ɟɖŰɐ Ŭˊɞŭɞɢɐ Űɖɠ ŮˊɘűɨɚŬɝɖɠ əŬɘ ɖ ŬɜŰɑɟɟɖůɖ ůŰɖɜ ŮˊɘűɨɚŬɝɖ ́ ɟɏˊŮɘ 

ɜŬ ŭɘŬŰɡˊɩɜɞɜŰŬɘ ŮɔɔɟɎűɤɠ əŬɘ ɜŬ əɞɘɜɞˊɞɘɞɨɜŰŬɘ ůŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ȾɟɎŰɖ əŬɘ ůŮ ɎɚɚŬ 

ȾɟɎŰɖ ŰŬ ɞˊɞɑŬ ŭɘəŬɘɞɨɜŰŬɘ ɜŬ əŬŰŬůŰɞɨɜ ɛɏɟɖ ůŰɖ ůɡɜɗɐəɖ.  

2. ȺɎɜ ɛɑŬ ŮˊɘűɨɚŬɝɖ ŭɘŬŰɡˊɤɗŮɑ əŬŰɎ Űɖɜ ɡˊɞɔɟŬűɐ ɛɑŬɠ ůɡɜɗɐəɖɠ ɡˊɧ Űɖɜ ŬɑɟŮůɖ 

Ůˊɘəɨɟɤůɖɠ, Ŭˊɞŭɞɢɐɠ ɐ ɏɔəɟɘůɖɠ, ˊɟɏˊŮɘ ɜŬ ŮˊɘɓŮɓŬɘɤɗŮɑ ŮˊɑůɖɛŬ Ŭˊɧ Űɞ ŮˊɘűɡɚŬůůɧɛŮɜɞ 

ȾɟɎŰɞɠ əŬŰɎ Űɖ ůŰɘɔɛɐ ˊɞɡ ŮəűɟɎɕŮɘ Űɖ ůɡɜŬɑɜŮůɐ Űɞɡ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ Űɖ ůɡɜɗɐəɖ. ɆŮ 

ŬɡŰɐ Űɖɜ ́ ŮɟɑˊŰɤůɖ ɖ ŮˊɘűɨɚŬɝɖ ɗŮɤɟŮɑŰŬɘ ɧŰɘ ɏɔɘɜŮ əŬŰɎ Űɖɜ ɖɛŮɟɞɛɖɜɑŬ Űɖɠ ŮˊɘɓŮɓŬɑɤůɖɠ.  

3. ȼ ɟɖŰɐ Ŭˊɞŭɞɢɐ ɛɘŬɠ ŮˊɘűɨɚŬɝɖɠ ɐ ɖ ŬɜŰɑɟɟɖůɖ ůŮ ŬɡŰɐ, Ůűɧůɞɜ ɏɔɘɜŬɜ ˊɟɘɜ Űɖɜ 

ŮˊɘɓŮɓŬɑɤůɖ Űɖɠ ŮˊɘűɨɚŬɝɖɠ, ŭŮɜ ɢɟŮɘɎɕɞɜŰŬɘ ŮˊɘɓŮɓŬɑɤůɖ. 

4. ȼ ŬɜɎəɚɖůɖ ɛɘŬɠ ŮˊɘűɨɚŬɝɖɠ ɐ ɛɑŬɠ ŬɜŰɑɟɟɖůɖɠ ůŮ ŮˊɘűɨɚŬɝɖ ˊɟɏˊŮɘ ɜŬ 

ŭɘŬŰɡˊɩɜɞɜŰŬɘ ŮɔɔɟɎűɤɠ. 
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SECTION 3 

ENTRY INTO FORCE AND PROVISIONAL APPLICATION OF TREATIES 
 

ɇɀȱɀȷ 3 

ŪȰɆȼ ɆȺ ȽɆɉȴ ȾȷȽ ɄɅɃɆɋɅȽɁȱ ȺūȷɅɀɃũȱ ɆɈɁŪȼȾȵɁ 

 

Article 24 

Entry into force 
1. A treaty enters into force in such manner and upon such date as it may provide or as the 

negotiating States may agree.  

2. Failing any such provision or agreement, a treaty enters into force as soon as consent to be 

bound by the treaty has been established for all the negotiating States.  

3. When the consent of a State to be bound by a treaty is established on a date after the treaty 

has come into force, the treaty enters into force for that State on that date, unless the treaty 

otherwise provides. 

4. The provisions of a treaty regulating the authentication of its text, the establishment of the 

consent of States to be bound by the treaty, the manner or date of its entry into force, 

reservations, the functions of the depositary and other matters arising necessarily before the 

entry into force of the treaty apply from the time of the adoption of its text.  

 

ȯɟɗɟɞ 24 

Ūɏůɖ ůŮ ɘůɢɨ 

1. ȼ ůɡɜɗɐəɖ ŰɑɗŮŰŬɘ ůŮ ɘůɢɨ əŬŰɎ Űɟɧˊɞ ŰɏŰɞɘɞ əŬɘ əŬŰɎ Űɖɜ ɖɛŮɟɞɛɖɜɑŬ ˊɞɡ 

ˊɟɞɓɚɏˊŮŰŬɘ ůŮ ŬɡŰɐɜ ɐ ɧˊɤɠ ůɡɛűɤɜɐůɞɡɜ ŰŬ ȾɟɎŰɖ ˊɞɡ ɛŮŰŮɑɢŬɜ ůŰɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ. 

2. ȷɜ ŭŮɜ ɡˊɎɟɢŮɘ ŰɏŰɞɘŬ ŭɘɎŰŬɝɖ ɐ ůɡɛűɤɜɑŬ, ɖ ůɡɜɗɐəɖ ŰɑɗŮŰŬɘ ůŮ ɘůɢɨ ɧŰŬɜ ɖ 

ůɡɜŬɑɜŮůɖ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ ŬɡŰɐɜ ɏɢŮɘ ŭɞɗŮɑ Ŭˊɧ ɧɚŬ ŰŬ ȾɟɎŰɖ ˊɞɡ ɛŮŰŮɑɢŬɜ ůŰɘɠ 

ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ. 

3. ȳŰŬɜ ɖ ůɡɜŬɑɜŮůɖ Ůɜɧɠ ȾɟɎŰɞɡɠ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ Űɖ ůɡɜɗɐəɖ ɗŮɛŮɚɘɩɜŮŰŬɘ ůŮ 

ɛŮŰŬɔŮɜɏůŰŮɟɖ ɖɛŮɟɞɛɖɜɑŬ Ŭˊɧ Űɖ ɗɏůɖ Űɖɠ ůŮ ɘůɢɨ, ɖ ůɡɜɗɐəɖ ŰɑɗŮŰŬɘ ůŮ ɘůɢɨ ɤɠ ˊɟɞɠ Űɞ 

ȾɟɎŰɞɠ ŬɡŰɧ Ŭˊɧ Űɖɜ Ůɜ ɚɧɔɤ ɖɛŮɟɞɛɖɜɑŬ, ŮəŰɧɠ ŮɎɜ ɞɟɑɕŮŰŬɘ ŭɘŬűɞɟŮŰɘəɎ ůŰɖ ůɡɜɗɐəɖ. 

4. Ƀɘ ŭɘŬŰɎɝŮɘɠ Űɖɠ ůɡɜɗɐəɖɠ ˊɞɡ ɟɡɗɛɑɕɞɡɜ Űɖɜ ŮˊɘɓŮɓŬɑɤůɖ Űɖɠ ɔɜɖůɘɧŰɖŰŬɠ Űɞɡ 

əŮɘɛɏɜɞɡ Űɖɠ, Űɖɜ ɗŮɛŮɚɑɤůɖ Űɖɠ ůɡɜŬɑɜŮůɖɠ Űɤɜ ȾɟŬŰɩɜ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ Űɖ ůɡɜɗɐəɖ, 

Űɞɜ Űɟɧˊɞ əŬɘ Űɖɜ ɖɛŮɟɞɛɖɜɑŬ ɗɏůɖɠ Űɖɠ ůŮ ɘůɢɨ, Űɘɠ ŮˊɘűɡɚɎɝŮɘɠ, ŰŬ əŬɗɐəɞɜŰŬ Űɞɡ 

ɗŮɛŬŰɞűɨɚŬəŬ ɧˊɤɠ əŬɘ ɎɚɚŬ ɕɖŰɐɛŬŰŬ ˊɞɡ ˊɟɞəɨˊŰɞɡɜ ŬɜŬɔəŬůŰɘəɎ ˊɟɘɜ Űɖ ɗɏůɖ Űɖɠ ůŮ 

ɘůɢɨ, ŮűŬɟɛɧɕɞɜŰŬɘ Ŭˊɧ Űɖ ůŰɘɔɛɐ Űɖɠ ɡɘɞɗɏŰɖůɖɠ Űɞɡ əŮɘɛɏɜɞɡ Űɖɠ. 
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Article 25 

Provisional Application 
1. A treaty or a part of a treaty is applied provisionally pending its entry into force if:   

(a) the treaty itself so provides; or  

(b) the negotiating States have in some other manner so agreed.  

2.Unless the treaty otherwise provides or the negotiating States have otherwise agreed, the 

provisional application of a treaty or a part of a treaty with respect to a State shall be terminated 

if  that State notifies the other States between which the treaty is being applied provisionally of 

its intention not to become a party to the treaty.  

 

ȯɟɗɟɞ 25 

Ʉɟɞůɤɟɘɜɐ ȺűŬɟɛɞɔɐ 

1. Ɇɡɜɗɐəɖ ɐ ɛɏɟɞɠ Űɖɠ ůɡɜɗɐəɖɠ ŮűŬɟɛɧɕŮŰŬɘ ˊɟɞůɤɟɘɜɎ ɧůɞ ŮəəɟŮɛŮɑ ɖ ɗɏůɖ Űɖɠ ůŮ ɘůɢɨ 

ŮɎɜ: 

(Ŭ) ȷɡŰɧ ˊɟɞɓɚɏˊŮŰŬɘ Ŭˊɧ Űɖɜ ɑŭɘŬ Űɖ ůɡɜɗɐəɖȚ ɐ 

(ɓ) ɇŬ ȾɟɎŰɖ ˊɞɡ ɛŮŰŮɑɢŬɜ ůŰɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ɞɨŰɤɠ ůɡɛűɩɜɖůŬɜ ɛŮ əɎˊɞɘɞ Űɟɧˊɞ. 

2. ȺəŰɧɠ ŮɎɜ ɖ ůɡɜɗɐəɖ ɞɟɑɕŮɘ ŭɘŬűɞɟŮŰɘəɎ ɐ ŰŬ ȾɟɎŰɖ ˊɞɡ ɛŮŰŮɑɢŬɜ ůŰɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ 

ůɡɛűɩɜɖůŬɜ ŭɘŬűɞɟŮŰɘəɎ, ɖ ́ ɟɞůɤɟɘɜɐ ŮűŬɟɛɞɔɐ Űɖɠ ůɡɜɗɐəɖɠ ɐ ɛɏɟɞɡɠ ŬɡŰɐɠ ɤɠ ́ ɟɞɠ ɏɜŬ 

ȾɟɎŰɞɠ ŰŮɟɛŬŰɑɕŮŰŬɘ, ŮɎɜ Űɞ ȾɟɎŰɞɠ ŬɡŰɧ əɞɘɜɞˊɞɘɐůŮɘ ůŰŬ ɡˊɧɚɞɘˊŬ ȾɟɎŰɖ ɛŮŰŬɝɨ Űɤɜ 

ɞˊɞɑɤɜ ɖ ůɡɜɗɐəɖ ŮűŬɟɛɧɕŮŰŬɘ ˊɟɞůɤɟɘɜɩɠ, Űɖɜ ˊɟɧɗŮůɐ Űɞɡ ɜŬ ɛɖɜ əŬŰŬůŰŮɑ 

ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ ůŰɖ ůɡɜɗɐəɖ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

PERMANENT COURT OF ARBITRATION 

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION) 

Bernhard von Pezold and others v Republic of Zimbabwe (ICSID Case No ARB/10/15) Award 

(28 July 2015) 

ñ341. Under Article 25 of the Vienna Convention, there is no particular form which the 

agreement of the German Government should take. A United Nations (ñUNò) Report on the 

provisional application of treaties makes it clear that the determinative factor here is the 

intention of the parties. It is clear from Germanyôs response, the fact that it assisted in drafting 

the original note, and from its subsequent conduct, that agreement was provided. An example 

of such conduct is the letter from the German Ambassador to the German Ministry of Affairs 

on 19 September 1996 to advise that the ñexchange of notesò regarding provisional application 

of the German BIT had been completed. This is strong evidence that Germany considered that 

the German BIT was to come into effect prior to the date of ratification.ò 
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PART III  

OBSERVANCE, APPLICATION AND INTERPRETATION OF TREATIES 
 

ɀȺɅɃɆ ȽȽȽ 

ɇȼɅȼɆȼ, ȺūȷɅɀɃũȼ ȾȷȽ ȺɅɀȼɁȺȽȷ ɆɈɁŪȼȾɋɁ  

 

SECTION 1 

OBSERVANCE OF TREATIES 
 

ɇɀȼɀȷ 1 

ɇȼɅȼɆȼ ɆɈɁŪȼȾɋɁ 

 

Article 26 

ñPacta Sunt Servandaò 
Every treaty in force is binding upon the parties to it and must be performed by them in good 

faith.  

 

ȯɟɗɟɞ 26 

ñPacta sunt servandaò 

ȾɎɗŮ ůɡɜɗɐəɖ ůŮ ɘůɢɨ, ŭŮůɛŮɨŮɘ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ůŮ ŬɡŰɐɜ ɛɏɟɖ əŬɘ ́ ɟɏˊŮɘ ɜŬ ŮəŰŮɚŮɑŰŬɘ ɛŮ 

əŬɚɐ ˊɑůŰɖ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

INTERNATIONAL COURT OF JUSTICE 

Jurisdictional Immunities of the State (Germany v Italy: Greece intervening) Judgment [2012] 

ICJ Rep 99 

ñ138. [é] As the Court has stated in previous cases (see, in particular, Dispute regarding 

Navigational and Related Rights (Costa Rica v. Nicaragua), Judgment, I.C.J. Reports 2009, p. 

267, para. 150), as a general rule, there is no reason to suppose that a State whose act or conduct 

has been declared wrongful by the Court will  repeat that act or conduct in the future, since its 

good faith must be presumed. Accordingly, while the Court may order the State responsible 

for an internationally wrongful act to offer assurances of non-repetition to the injured State, or 

to take specific measures to ensure that the wrongful act is not repeated, it may only do so when 

there are special circumstances which justify this, which the Court must assess on a case-by-

case basis.ò 

 

Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v Nicaragua) and 

Construction of a Road in Costa Rica along the San Juan River (Nicaragua v Costa Rica) 

(Merits) [2015] ICJ Rep 665 

ñ141. As the Court noted in the Navigational and Related Rights case, ñthere is no reason to 

suppose that a State whose act or conduct has been declared wrongful by the Court will  repeat 

that act or conduct in the future, since its good faith must be presumedò and therefore 

assurances and guarantees of non-repetition will  be ordered only ñin special circumstances.ò 
While Nicaragua failed to comply with the obligations under the 2011Order, it is necessary 

also to take into account the fact that Nicaragua later complied with the requirements, stated in 
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the Order of 22 November 2013, to ñrefrain from any dredging and other activities in the 

disputed territoryò and to ñcause the removal from the disputed territory of any personnel, 

whether civilian, police or securityò (I.C.J. Reports 2013, p. 369, para.59). It is to be expected 

that Nicaragua will  have the same attitude with regard to the legal situation resulting from the 

present Judgment, in particular in view of the fact that the question of territorial sovereignty 

over the disputed territory has now been resolved.ò 

 

PERMANENT COURT OF ARBITRATION  

South China Sea Arbitration (The Republic of the Philippines v The Peopleôs Republic of 

China) Case No 2013-19, Award, July 2, 2016 

ñ1171. In the Tribunalôs view, such a duty is inherent in the central role of good faith in the 

international legal relations between States. Article 26 of the Vienna Convention on the Law 

of Treaties recognises this when it provides that ñ[e]very treaty in force is binding upon the 

parties to it and must be performed by them in good faith.ò This obligation is no less applicable 

to the provisions of a treaty relating to dispute settlement. [é]  

1195. All  of these propositions fall within the basic rule of ñpacta sunt servandaò, expressed in 

Article 26 of the Vienna Convention on the Law of Treaties as: ñEvery treaty in force is binding 

upon the parties to it and must be performed by them in good faith.ò In essence, what the 

Philippines is requesting is a declaration from the Tribunal that China shall do what it is already 

obliged by the Convention to do.ò  
 

Chevron Corporation (USA) and Texaco Petroleum Corporation (USA) v Republic of Ecuador, 

Case No 2009-23 Second Partial Award on Track II, August 30, 2018 

ñ7.83. Under international law, as codified in Article 26 the Vienna Treaty on the Law of 

Treaties (the ñVCLTò), parties are required to act in good faith in the performance of their 

obligations.  

7.84. Article 26 of the VCLT provides: ñEvery treaty in force is binding upon the parties to it 

and must be performed in good faith. [é] 

7.106. Applying Article 26 of the VCLT and customary international law, the Tribunal decides 

that the Parties are bound to act in good faith in the exercise of their rights and the performance 

of their respective obligations under the Arbitration Agreement derived from Article VI  of the 

Treaty. That duty of good faith precludes clearly inconsistent statements, deliberately made for 

one partyôs material advantage or to the otherôs material prejudice, that adversely affect the 

legitimacy of the arbitral process. In other words, no party to this arbitration can óhave it both 

waysô or óblow hot and coldô, to affirm a thing at one time and to deny that same thing at 

another time according to the mere exigencies of the moment.ò 

 

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION) 

Electrabel S.A. v Republic of Hungary (ICSID Case No ARB/07/19) Decision on Jurisdiction, 

Applicable Law and Liability  (30 November 2012) 

ñ4.125. From the perspective of international law, it does not matter whether such application 

within a national legal order take effect directly or indirectly. The Tribunal recognises that 

international law is applied within national legal orders more or less directly in monist countries 

and by reception in dualist countries. As a result, in many countries, international law is 

considered part of national law. As regards treaties, by virtue of Article 26 of the Vienna 

Convention (ñPacta sunt servandaò), States have a duty to perform in good faith obligations 

binding on them under international law. This duty requires, amongst other matters, an 

obligation to introduce treaties into their national legal order.ò 
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Suez, Sociedad General de Aguas de Barcelona S.A. and Vivendi Universal S.A v Argentine 

Republic (ICSID Case No ARB/03/19) Award (9 April  2015) 

ñ24. In its Decision on Liability, the Tribunal determined that the Respondent failed to comply 

with its treaty obligation to accord fair and equitable treatment to the investments of the 

Claimants. Pursuant to Article 26 (Pacta Sunt Servanda) of the Vienna Convention on the Law 

of Treaties, a provision that embodies a fundamental principle of customary international law, 

ñ[e]very treaty in force is binding upon the parties to it and must be performed by them in good 

faith.ò 

 

Quiborax S.A. and Non-Metallic Minerals S.A. v Plurinational State of Bolivia (ICSID Case 

No ARB/06/2) Award (16 September 2015)  

ñ589. The Claimantsô allegations refer to different facets of the duty to arbitrate in good faith. 

[é] Article 26 of the VCLT provides that ñ[e]very treaty in force is binding upon the parties 

to it and must be performed by them in good faith.ò As stated by the ICJ in the Nuclear Tests 

case, "[o]ne of the basic principles governing the creation and performance of legal obligations, 

whatever their source, is the principle of good faith. [...] the very rule of pacta sunt servanda in 

the law of treaties is based on good faith [é]. 

590. In turn, Article X of the BIT contains the Contracting State's agreement with respect to 

the settlement of investor-state disputes, including the agreement to arbitrate under the ICSID 

Convention, to which an investor adheres by initiating arbitration proceedings. This 

commitment to arbitrate must be complied with in good faith in accordance with Article 26 of 

the VCLT. In other words, the Parties must arbitrate in good faith. [é]  

592. The principle of good faith involves the duty not to perform any act that would defeat the 

object and purpose of the obligation that has been undertaken by the parties, even if  the act 

itself is not expressly prohibited by the provisions of the treaty. As emphasized by the ICJ in 

Gabcikovo-Nagymaros, "[t]he principle of good faith obliges the parties to apply [the 

obligation] in a reasonable way and in such a manner that its purpose can be realized." 

593. The Respondent's obligation to arbitrate provided by Article X of the BIT thus implies the 

duty not to act in a manner that will  undermine or frustrate the arbitral process. This includes, 

for instance, the duty to refrain from harming the procedural integrity of the arbitration or 

aggravating the dispute. Thus, actions directed against the efficient conduct of the arbitral 

proceedings may breach this duty even if  such action is not prohibited by the express terms of 

the BIT or the ICSID Convention. 

594. Under the circumstances, the Tribunal is not convinced that it should issue a declaration 

of breach of the duty to arbitrate in good faith. [é]  

595. Similarly, the Tribunal does not find that the Respondent has breached the duty of good 

faith through its procedural conduct in this arbitration. It is the Respondentôs right to submit 

the factual allegations and legal arguments of its choice, and it is the Tribunalôs duty to accept 

or reject them on their merits.ò 

 

Teinver S.A., Transportes de Cercanías S.A. and Autobuses Urbanos del Sur S.A. v Argentine 

Republic (ICSID Case No ARB/09/01) Award (21 July 2017) 

ñ477. The Vienna Convention confirms that every treaty in force is binding upon the parties 

and obliges parties to perform them in good faith. (see fn.451 Vienna Convention, Art. 26.)ò 

 

Mobil Investments Canada Inc. v Canada (ICSID Case No ARB/15/6) Decision on Jurisdiction 

and Admissibility (13 July 2018) 

ñ165. The Tribunal considers that, as a matter of general international law the position is quite 

straightforward. NAFTA Article 1106(1) prohibits Canada from imposing or enforcing 

measures which are contrary to its terms. That obligation is a continuing one and, like any 
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treaty obligation, must be performed in good faith. (see fn.78: Article 26, Vienna Convention 

on the Law of Treaties, 1969, which is entitled ñPacta sunt Servandaò, provides that ñevery 

treaty in force is binding upon the parties to it and must be performed by them in good faith.)ò 

 

Vattenfall AB and others v Federal Republic of Germany (ICSID Case No ARB/12/12), 

Decision on the Achmea Issue (31 August 2018) 

ñ155. The preamble of the VCLT emphasises the universal recognition of ñthe principles of 

free consent and of good faith and the pacta sunt servanda ruleò, also contained in Article 26 

VCLT. 

156. When States enter into international legal obligations under a multilateral treaty, pacta 

sunt servanda and good faith require that the terms of that treaty have a single consistent 

meaning. [é].ò 

EUROPEAN COURT OF HUMAN RIGHTS 

Husayn (Abu Zubaydah) v Poland, App No 7511/13 (ECHR, 24 July 2014)  

ñ358. [é] The Convention is an international treaty which, in accordance with the principle of 

pacta sunt servanda codified in Article 26 of the Vienna Convention on the Law of Treaties, is 

binding on the Contracting Parties and must be performed by them in good faith.ò 

 

Sidabras and others v Lithuania, App Nos 50421/08 and 56213/08 (ECHR, 23 June 2015)  

ñ73. Every treaty in force is binding upon the parties to it and must be performed by them in 

good faith.ò 

 

Alekseyev and others v Russia, App Nos 55508/07 and 29520/09 (ECHR, 27 November 2018) 

ñ28. In this connection, the Court emphasises the obligation on States to perform treaties in 

good faith, as noted, in particular, in the third paragraph of the preamble and in Article 26 of 

the 1969 Vienna Convention on the Law of Treaties (see Verein gegen Tierfabriken Schweiz 

(VgT) v. Switzerland (no. 2) [GC], no. 32772/02, § 37, ECHR 2009).ò 

 

Abu Zubaydah v Lithuania, App No 46454/11 (ECHR, 31 May 2018) 

ñ220. Every treaty in force is binding upon the parties to it and must be performed by them in 

good faith.ò 

 

Al Nashiri v Romania, App No 33234/12 (ECHR, 31 May 2018) 

ñ198. Every treaty in force is binding upon the parties to it and must be performed by them in 

good faith.ò 

 

INTER-AMERICAN COURT OF HUMAN RIGHTS 

Osorio Rivera and Family Members v Peru (Preliminary objections, Merits, Reparations and 

Costs) Inter-American Court of Human Rights Series C No 274 (26 November 2013) 

ñ30. Furthermore, the same principle reveals that, from the time that a treaty enters into force, 

the States parties can be required to comply with the obligations it contains in relation to any 

act that is subsequent to that date. This corresponds to the principle of pacta sunt servanda, 

according to which ñ[e]very treaty in force is binding upon the parties to it and must be 

performed by them in good faith.ò In this regard, it is necessary to distinguish between 

instantaneous acts and acts of a continuing or permanent nature. The latter extend ñover the 

entire period during which the act continues and is not in conformity with the international 

obligation.ò Owing to their characteristics, once the treaty enters into force, those continuing 

or permanent acts which persist after that date can generate international obligations for the 

State party, without this signifying a violation of the principle of the non-retroactivity of 

treaties. (see fn. 30: Article 26 of the Vienna Convention on the Law of Treaties. Similarly, cf. 
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Case of Loayza Tamayo. Compliance with judgment. Order issued by the Inter-American 

Court on November 17, 1999. Series C No. 60, para. 7, and Case of Radilla Pacheco v. Mexico, 

supra, para. 20.)ò 

COURT OF JUSTICE OF THE EUROPEAN UNION 

Case C-613/12 Helm Düngemittel GmbH v Hauptzollamt Krefeld [2014] Judgment (Third 

Chamber 

ñ5. Article 26 of the Vienna Convention, entitled óPacta sunt servandaô, provides: óEvery treaty 

in force is binding upon the parties to it and must be performed by them in good faith.ò 
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Article 27 

Internal law and observance of treaties 
A party may not invoke the provisions of its internal law as justification for its failure to 

perform a treaty. This rule is without prejudice to article 46.  

 

ȯɟɗɟɞ 27 

ȺůɤŰŮɟɘəɧ ŭɑəŬɘɞ əŬɘ Űɐɟɖůɖ Űɤɜ ůɡɜɗɖəɩɜ 

ɆɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ ŭŮɜ ɛˊɞɟŮɑ ɜŬ ŮˊɘəŬɚŮůɗŮɑ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɞɡ ŮůɤŰŮɟɘəɞɨ Űɞɡ ŭɘəŬɑɞɡ ɤɠ 

ɚɧɔɞ ɔɘŬ Űɖ ɛɖ ŮəŰɏɚŮůɖ Űɖɠ ůɡɜɗɐəɖɠ. Ƀ əŬɜɧɜŬɠ ŬɡŰɧɠ ɘůɢɨŮɘ ɛŮ Űɖɜ ŮˊɘűɨɚŬɝɖ Űɞɡ Ɏɟɗɟɞɡ 

46. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

INTERNATIONAL COURT OF JUSTICE 

Questions relating to the Obligation to Prosecute or Extradite (Belgium v Senegal) Judgment 

[2012] ICJ Rep 422 

ñ113. The Court observes that, under Article 27 of the Vienna Convention on the Law of 

Treaties, which reflects customary law, Senegal cannot justify  its breach of the obligation 

provided for in Article 7, paragraph 1, of the Convention against Torture by invoking 

provisions of its internal law, in particular by invoking the decisions as to lack of jurisdiction 

rendered by its courts in 2000 and 2001, or the fact that it did not adopt the necessary legislation 

pursuant to Article 5, paragraph 2, of that Convention until 2007.ò 

 

PERMANENT COURT OF ARBITRATION  

ECE Projektmanagement International GmbH and Kommanditgesellschaft PANTA 

Achtundsechzigste Grundstücksgesellschaft mbH & Co v Czech Republic, Case No 2010-5, 

Award, September 19, 2013  

ñ4.748. Finally, as the Claimants' claims of breach of the standard of fair and equitable 

treatment rely heavily ɞn the alleged illegality of some of the decisions adopted by the domestic 

authorities, the Tribunals observes it is well-established that a breach of domestic law does not, 

without more, result in a breach of international law. As expressed by a Chamber of the 

International Court of Justice in ELSI: ñCompliance with municipal law and compliance with 

the provisions of a treaty are different questions. What is a breach of a treaty may be lawful 

under municipal law and what is unlawful under municipal law may be fully  innocent of 

violation of a treaty provision.ò The Chamber later observed: ñ[t]he fact that an act of a public 

authority may have been unlawful in municipal law does not necessarily mean that that act was 

unlawful in international law, as a breach of treaty or otherwise.ò  
 

4.749. That forms part of the more general principle, recognized in Article 27 of the Vienna 

Convention ɞn the Law of Treaties, [é].ò 

 

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION) 

EDF International S.A., SAUR International S.A. and León Participaciones Argentinas S.A. v 

Argentine Republic (ICSID Case No ARB/03/23) Award (11 June 2012)  

ñ894. Article 27 (ˈInternal law and observance of treaty) of the 1969 Vienna Convention 

prescribes as follows: A party may not invoke the provisions of its internal law as justification 

for its failure to perform a treaty. This rule is without prejudice to article 46. [é] 
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905. The Tribunal finds support in its view from the provisions of Article 27 of the 1969 Vienna 

Convention, which precludes a state from ˈinvok[ing] the provisions of its internal law as 

justification for its failure to perform.ò 

 

Electrabel S.A. v Republic of Hungary (ICSID Case No ARB/07/19) Decision on Jurisdiction, 

Applicable Law and Liability  (30 November 2012) 

ñ3.40. Article 27 VCLT (ñInternal law and observance of treatiesò) provides: ñInternal law and 

observance of treaties: A party may not invoke the provisions of its internal law as justification 

for its failure to perform a treaty. This rule is without prejudice to article 46.ò 

 

Perenco Ecuador Limited v Republic of Ecuador and Empresa Estatal Petróleos del Ecuador 

(ICSID Case No ARB/08/6) Decision on the Remaining Issues of Jurisdiction and on Liability  

(12 September 2014) 

ñ534. The Tribunal therefore finds that the applicable law for the purposes of this claim is 

Ecuadorian law (as already considered by the Tribunal) and the Treaty. In the event that there 

is a conflict between the two, on the basis of well-established principle recognised in 

international judicial and arbitral case law as well as in Article 27 of the Vienna Convention 

on the Law of Treaties and Article 3 of the International Law Commissionôs Articles on 

Responsibility of States for Internationally Wrongful Acts, international law prevails.ò  
 

Vigotop Limited v Hungary (ICSID Case No ARB/11/22) Award (1 October 2014) 

ñ325. According to Claimantôs legal expert Prof. Schrijver, it is well established that ñthe 

question whether a measure amounts to a violation of a Stateôs international obligation is one 

arising irrespective of the position under domestic law.ò Prof. Schrijver refers to Article 27 of 

the Vienna Convention on the Law of Treaties and Article 3 of the Articles on State 

Responsibility for Internationally Wrongful Acts, which provides:  

ñThe characterization of an act of a State as internationally wrongful is governed by 

international law. Such characterization is not affected by the characterization of the same act 

as lawful by internal law. [é] 

327. Having considered the relevant case law cited by the Parties and also taking into account 

Prof. Schrijverôs opinion, the Tribunal is of the view that the question whether Respondentôs 

termination of the Concession Contract was in accordance with both its terms and Hungarian 

law is not dispositive of the Tribunalôs analysis whether an expropriation occurred. The 

Tribunal rather agrees with the majority of the precedents and Prof. Schrijver that, even though 

a finding that the termination violated the terms of the Concession Contract or provisions of 

Hungarian law may be relevant to its expropriation analysis, such a finding is neither necessary 

nor sufficient to conclude that Article 4 of the Treaty was violated.ò 

 

Venezuela Holdings B.V. and others (formerly Mobil Corporation and others) v Bolivarian 

Republic of Venezuela (ICSID Case No ARB/07/27) Award (9 October 2014) 

ñ225. The Tribunal disagrees with this position. The Tribunal recalls that it is a fundamental 

principle of international law that ñ[a] party may not invoke the provisions of its internal law 

as justification for its failure to perform a treaty.ò Under this principle, international obligations 

arising from a treaty cannot be discarded on the grounds of national law. Among the legal 

systems on which the Award ñshall be basedò pursuant to Article 9(5) of the Treaty, the 

Tribunal has no doubt in concluding that this issue must be governed by international law. 

Consequently, the Eighteenth and Twentieth Conditions cannot exempt or excuse the 

Respondent from its obligations under the Treaty or under customary international law. 

Bearing this in mind, the Tribunal has considered the effect of the Eighteenth and Twentieth 

Conditions of the Cerro Negro Framework of Conditions in the section on quantum below.ò 
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Caratube International Oil Company LLP and Devincci Salah Hourani v Republic of 

Kazakhstan (ICSID Case No ARB/13/13) Decision on the Claimants Request for Provision 

Measures (4 December 2014) 

ñ121. For the Tribunal, this implies that the requested measures be ñappropriateò in the 

circumstances of the individual case to achieve their purpose. This includes a balancing of the 

Partiesô respective interests at stake. The fact that the Respondent is a State is relevant in this 

regard. Indeed, any party to an arbitration should adhere to some procedural duties, including 

to conduct itself in good faith; moreover, one can expect from a State to adhere in that very 

capacity, to at least the same principles and standards, in particular to desist from any conduct 

in this Arbitration that would be incompatible with the Partiesô duty of good faith,22 to respect 

equality and not to aggravate the dispute. (see fn.22: See, e.g., Articles 18 and 27 of the Vienna 

Convention on the law of treaties of 23 May 1969.)ò 

 

Occidental Petroleum Corporation and Occidental Exploration and Production Company v 

Republic of Ecuador (ICSID Case No ARB/06/11) Decision on Annulment (2 November 2015)  

ñ84. The second argument must be dismissed for total lack of merit: the Tribunal was right in 

dismissing the Arbitrability Objection and thus assuming jurisdiction with respect to claims 

related the Republic: -Disregards the basic principle of international law that a State cannot 

invoke its domestic law, including its constitutional provisions, for the purpose of avoiding 

treaty obligations. (see fn.65: See Articles 27 and 46 VCLT, ratified by Ecuador (without 

reservation to Article 27). It is clear from these international law principles, which codify  

existing customary international law on the subject, that Ecuador cannot invoke its domestic 

law for the purpose of avoiding ICSID jurisdiction under the US-Ecuador BIT. The same 

principle applies even where constitutional provisions are relied upon (see the judgement of 

the PCIJ Polish Nationals in Danzig, p. 24: ñIt should however be observed that [...] a State 

cannot adduce as against another State its own Constitution with a view to evading obligations 

incumbent upon it under international law or treaties in forceò).  

See also IBM (Jurisdiction Decision) at 72:  

ñInternational treaties establish norms of conduct between and for the States, the mandatory 

character of which cannot be avoided, the more since current International Law has the 

tendency to have its norms to prevail even over the provisions of the Political Constitutions 

themselves. It appears as such in doctrine and constitutional texts, but also in jurisprudence on 

human rights and community law.ò 

 

Venezuela Holdings B.V. and others (formerly Mobil Corporation and others) v Bolivarian 

Republic of Venezuela (ICSID Case No. ARB/07/27) Decision on Annulment (9 March 2017) 

ñ161. As the Committee has already noted, perhaps the most troublesome finding of the 

Tribunal, for the purposes of these annulment proceedings, is its determination in paragraph 

225 of the Award set out in paragraph 150 above. In crude terms, the Tribunal here decides 

that national (internal) law may not be invoked to avoid international obligations, whether 

arising under treaty or otherwise. The general principle is indeed a fundamental one, and its 

application in respect of treaties is universally accepted,181 as it is more generally. (see fn.181: 

See article 27 of the Vienna Convention on the Law of Treaties 1969 (ñA party may not invoke 

the provisions of its internal law as justification for its failure to perform a treaty. ...ò).  
162. The Tribunalôs finding on this point is not altogether easy to follow. That the Tribunal 

sets aside the terms of the Association Agreement (based as they were on the Congressional 

Conditions) as directly binding on Venezuela for the purposes of the arbitral proceedings is 

understandable enough if  it should be taken as another way of saying that the governing law 

for the assessment of compensation was the BIT. The finding in paragraph 225, however 
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presupposes the existence of a conflict of some kind between Venezuelaôs internal law and its 

international obligations, and it is both the nature of that óinternal lawô which the Tribunal had 

in mind and the nature of the supposed conflict which trouble the Committee. On the one hand, 

it appears to the Committee that at no stage has Venezuela sought to invoke any provision of 

its internal law as standing in the way of paying compensation for the expropriation as required 

by the BIT; as indicated above, the obligation to pay compensation has always been 

acknowledged, and the Tribunal finds expressly that the expropriation was not in itself 

unlawful or in breach of Venezuelaôs treaty obligations. By the same token, on the other hand, 

the Tribunal expressly finds that the offer of compensation did not in itself render the 

underlying expropriation a breach of the BIT ï and this must carry with it the consequence that 

the Tribunal considered that the offer made, based as it was on the Congressional Conditions 

and Association Agreement, was not incompatible with the Treaty. The Tribunal says 

specifically that it ñfinds that the evidence submitted does not demonstrate that the proposals 

made by Venezuela were incompatible with the requirement of ójustô compensation of Article 

6(c) of the BIT.ò If  that is so, however, it becomes very hard to see in what way the invocation 

of the Congressional Conditions and Association Agreement can have been thought to be 

equivalent to an attempt to make the provisions of Venezuelan law prevail over Venezuelaôs 

international obligations. For that reason alone, the Committee will  approach with caution any 

suggestion that the exclusion of the Congressional Conditions and Association Agreement as 

in themselves determinative of the question of the quantum of compensation also made the 

Price Cap irrelevant to the determination of the quantum by other means, i.e. those provided 

for in the BIT.ò 

 

Teinver S.A., Transportes de Cercanías S.A. and Autobuses Urbanos del Sur S.A. v Argentine 

Republic (ICSID Case No ARB/09/01) Award (21 July 2017) 

ñ477. Further, parties to treaties ñmay not invoke the provisions of [their] internal law as 

justification for [their] failure to perform a treaty.ò452 Accordingly, Respondent may not avoid 

its treaty obligations owed to Claimants by relying on its compliance with its internal laws, 

regulations or administrative acts. (see fn.452 Vienna Convention, Art. 27)ò 

 

EUROPEAN COURT OF HUMAN RIGHTS 

Janowiec and others v Russia, App Nos 55508/07 and 29520/09 (ECHR, 21 October 2013) 

ñ196. The applicants submitted that a long-standing principle of customary international law 

established that no internal rule, even of constitutional rank, could be invoked as an excuse for 

non-observance of international law (they referred to the case-law of the Permanent Court of 

International Justice and of the International Court of Justice (ICJ)). This principle was codified 

in Article 27 of the Vienna Convention on the Law of Treaties as an extension of the more 

general pacta sunt servanda principle, and had been frequently invoked in the jurisprudence of 

international courts and quasi-judicial bodies including the United Nations Human Rights 

Committee, the International Criminal Tribunal for the former Yugoslavia (ICTY), the Inter-

American Court on Human Rights, the African Commission on Human and Peoplesô Rights, 

and arbitration tribunals.  

211. [é] Pursuant to Article 27 of the Vienna Convention, the provisions of internal law may 

not be invoked as justification for a failure by the Contracting State to abide by its treaty 

obligations. In the context of the obligation flowing from the text of Article 38 of the 

Convention, this requirement means that the respondent Government may not rely on domestic 

legal impediments, such as the absence of a special decision by a different agency of the State, 

to justify a failure to furnish all the facilities necessary for the Courtôs examination of the case. 

It has been the Courtôs constant position that Governments are answerable under the 

Convention for the acts of any State agency since what is in issue in all cases before the Court 
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is the international responsibility of the State (see Lukanov v. Bulgaria, 20 March 1997, § 40, 

Reports 1997II).ò 

 

Anchugov and Gladkov v Russia, App Nos 11157/04 and 15162/05 (ECHR, 4 July 2013) 

ñ108. The Court further notes the Governmentôs argument that the present case is 

distinguishable from Hirst (no. 2), as in Russia a provision imposing a voting bar on convicted 

prisoners is laid down in the Constitution ï the basic law of Russia adopted following a 

nationwide vote ï rather than in an ñordinaryò legal instrument enacted by a parliament, as was 

the case in the United Kingdom (see paragraph 85 above). In that connection the Court 

reiterates that, according to its established case-law, a Contracting Party is responsible under 

Article 1 of the Convention for all acts and omissions of its organs regardless of whether the 

act or omission in question was a consequence of domestic law or of the necessity to comply 

with international legal obligations (see, among other authorities, Nada, cited above, § 168). 

As has been noted in paragraph 50 above, Article 1 makes no distinction as to the type of rule 

or measure concerned and does not exclude any part of a member Stateôs ñjurisdictionò ï which 

is often exercised in the first place through the Constitution ï from scrutiny under Convention. 

The Court notes that this interpretation is in line with the principle set forth in Article 27 of the 

1969 Vienna Convention on the Law of Treaties.ò 

 

Pejļiĺ v Serbia, App No 34799/07 (ECHR, 8 October 2013) 

ñ57. As regards the applicability of the Succession Agreement, the Court notes that the Ministry 

of Foreign Affairs of the then Serbia and Montenegro, as well as the domestic courts, expressed 

the view that it should be directly applicable in granting requests for reinstatement of the 

payment of military pensions (see paragraph 31 above). In this respect the Court notes that 

under the Serbian Constitution international agreements have precedence in terms of their legal 

effects over domestic statues (see paragraph 27 above). Furthermore, according to international 

law, including the Vienna Convention on the Law of Treaties, Serbia cannot hinder its 

obligation to perform an international treaty by citing provisions of its internal law (see 

paragraph 34 above).ò 

 

Berkovich and others v Russia, App Nos 5871/07, 61948/08, 25025/10, 19971/12, 46965/12, 

75561/12, 73574/13, 504/14, 31941/14, and 45416/14 (ECHR, 27 March 2018)  

ñ112. The applicants submitted that Russiaôs failure to implement its accession commitment 

relating to the lifting of the travel ban on individuals aware of State secrets amounted to a 

structural problem. That problem had been highlighted in the Courtôs judgments in the Bartik 

and Soltysyak cases, which had not been executed to date as regards general measures. The 

situation had not changed after the adoption by the Russian Constitutional Court of judgment 

no. 14-P, dated 7 June 2012, which had upheld the validity of the travel ban. The applicants 

emphasised that the accession commitments were considered as conditions sine qua non for 

Russiaôs membership of the Council of Europe and that the Parliamentary Assembly regarded 

the travel restrictions as incompatible with the status of a member State. For many years Russia 

had taken no steps to amend the relevant legal provisions or practice and such a long period 

was clearly in breach of its undertaking to abolish the travel restrictions ñwith immediate 

effectò. The impugned restrictions affected hundreds of thousands of Russian citizens who had 

been waiting for too long for their abolition. Under Article 27 of the Vienna Convention on the 

Law of Treaties, a party could not invoke the provisions of its internal law as justification for 

its failure to perform a treaty, and Russia had to abide by its commitments.ò 

 

Case of Abu Zubaydah v Lithuania, App No 46454/11 (ECHR, 31 May 2018) 
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ñ220. A party may not invoke the provisions of its internal law as justification for its failure to 

perform a treaty.ò 

 

Case of Al Nashiri v Romania, App No 33234/12 (ECHR, 31 May 2018) 

ñ198. A party may not invoke the provisions of its internal law as justification for its failure to 

perform a treaty.ò 

 

INTER-AMERICAN COURT OF HUMAN RIGHTS 

Veliz Franco et al. v Guatemala (Preliminary objections, Merits, Reparations and Costs) Inter-

American Court of Human Rights Series C No 277 (19 May 2014)  

ñ180. With regard to the alleged impediments to the correct implementation of certain 

procedures at the time of the events (supra para. 171), the Court recalls that it is a basic principle 

of international law, supported by international jurisprudence, that States are bound to observe 

their treaty-based obligations in good faith (pacta sunt servanda) and, as this Court has already 

indicated and as established in Article 27 of the 1969 Vienna Convention on the Law of 

Treaties, States may not invoke the provisions of their internal law as justification for failure 

to do so. Hence, the State cannot excuse failure to comply with its obligation to investigate 

with the due diligence by affirming that, at the time of the events, there were no laws, 

procedures or measures for conducting the initial investigative measures properly in keeping 

with the standards of international law that are evident in the applicable treaties in force at the 

time of the events, and that this Court has indicated in its case law (infra para. 188 and 189). 

Nevertheless, the Court has noted that Guatemala has made progress, with the laws now in 

force and the creation of several agencies, such as the INACIF, which have allowed measures 

to be taken in a scientific  and technical manner (infra para. 267).ò 

 

Rights and Guarantees of Children in the Context of Migration and/or in Need of International 

Protection, Advisory Opinion OC-21/14, Inter-American Court of Human Rights Series A No 

21 (19 August 2014) 

ñ51. The Inter-American Courtôs mandate consists, essentially, in the interpretation and 

application of the American Convention or other treaties for which it has jurisdiction, in order 

to determine, in accordance with both treaty-based and customary international law, the 

international responsibility of the State under international law. (see fn.52: Article 27 (Internal 

law and observance of treaties) of the Vienna Convention on the Law of Treaties provides that: 

A party may not invoke the provisions of its internal law as justification for its failure to 

perform a treaty. This rule is without prejudice to Article 46.).  
145. In order to deal with this issue, the central purpose of which is the interpretation of the 

right to personal liberty recognized in Articles 7 of the American Convention and XXV  of the 

Declaration, it is pertinent to establish that when referring to the word ñdetention,ò the question 

employs it in a broad sense, equivalent to deprivation of liberty. Thus, the Court will  proceed 

to use the concept of deprivation of liberty, because it is more inclusive. In this regard, the 

Court adopts a broad approach, in keeping with the development of international human rights 

law and autonomous from the provisions of national legislation, in the understanding that the 

particular element that allows a measure to be identified as one that deprives a person of liberty, 

regardless of the specific name it is given at the local level, is the fact that the person, in this 

case the child, cannot or is unable to leave or abandon at will  the place or establishment where 

she or he has been placed. Hence, any situation or measure that is characterized by this 

definition will  turn operational the associated guarantees (infra Chapter XII).  (fn.264: In 

particular, considering the provisions of Article 27 of the Vienna Convention on the Law of 

Treaties, which refers to internal law and the observance of treaties, and establishes that ñ[a] 
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party may not invoke the provisions of its internal law as justification for its failure to perform 

a treaty. This rule is without prejudice to Article 46.ò 

 

Gender identity, and equality and non-discrimination with regard to same-sex couples. State 

obligations in relation to change of name, gender identity, and rights deriving from a 

relationship between same-sex couples (interpretation and scope of Articles 1(1), 3, 7, 11(2), 

13, 17, 18 and 24, in relation to Article 1, of the American Convention on Human Rights) 

Advisory Opinion OC-24/17, Inter-American Court of Human Rights Series A No 24 (24 

November 2017) 

ñ139. The rules of the Vienna Convention on the Law of Treaties that serve as a basis for the 

control of conventionality exercised by the Court are, mainly, Article 26. which enshrines the 

principle pacta sunt servanda, the first sentence of Article 27, which establishes the 

inadmissibility of invoking domestic law to stop complying with the agreement and article 

31.1, which establishes, as a fundamental rule, the interpretation of treaties according to good 

faith, the terms of the treaty, the context of the treaties and their purpose and end.ò 

 

AFRICAN COURT OF HUMAN AND PEOPLEôS RIGHTS 

Tanganyika Law Society, Legal and Human Rights Centre and Reverend Christopher R. 

Mtikila v United Republic of Tanzania, App Nos 009 & 011/2011 (14 June 2013) 

ñ108. Furthermore, it is the view of the Court that the limitation imposed by the Respondent 

ought to be in consonance with international standards, to which the Respondent is expected 

to adhere. This is in line with the principle set out in Article 27 of the Vienna Convention on 

the Law of Treaties which provides that: ñA party may not invoke the provisions of its internal 

law as a justification for its failure to perform a treaty. This rule is without prejudice to article 

46.ò 
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SECTION 2 

APPLICATION OF TREATIES 
 

ɇɀȼɀȷ 2 

ȺūȷɅɀɃũȼ ɆɈɁŪȼȾɋɁ 

 

Article 28 

Non-retroactivity of treaties 
Unless a different intention appears from the treaty or is otherwise established, its provisions 

do not bind a party in relation to any act or fact which took place or any situation which ceased 

to exist before the date of the entry into force of the treaty with respect to that party.  

 

ȯɟɗɟɞ 28 

ɀɖ ŬɜŬŭɟɞɛɘəɐ ɘůɢɨɠ ůɡɜɗɖəɩɜ 

ȺəŰɧɠ ŮɎɜ ˊɟɞəɨˊŰŮɘ Ŭˊɧ Űɖ ůɡɜɗɐəɖ ŭɘŬűɞɟŮŰɘəɐ ˊɟɧɗŮůɖ ɐ ɗŮɛŮɚɘɩɜŮŰŬɘ Ɏɚɚɤɠ, ɞɘ 

ŭɘŬŰɎɝŮɘɠ Űɖɠ ůɡɜɗɐəɖɠ ŭŮɜ ŭŮůɛŮɨɞɡɜ ɏɜŬ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ ůŮ ůɢɏůɖ ɛŮ ɞˊɞɘŬŭɐˊɞŰŮ 

ˊɟɎɝɖ ɐ ɔŮɔɞɜɧɠ Űɞ ɞˊɞɑɞ ɏɚŬɓŮ ɢɩɟŬ ˊɟɘɜ Űɖɜ ɖɛŮɟɞɛɖɜɑŬ ɗɏůɖɠ Űɖɠ ůɡɜɗɐəɖɠ ůŮ ɘůɢɨ ɐ 

ɞˊɞɘŬŭɐˊɞŰŮ əŬŰɎůŰŬůɖ ˊɞɡ ɏˊŬɡůŮ ɜŬ ɡűɑůŰŬŰŬɘ, ˊɟɘɜ Űɖɜ ɖɛŮɟɞɛɖɜɑŬ ɗɏůɖɠ Űɖɠ ůɡɜɗɐəɖɠ 

ůŮ ɘůɢɨ ŬɜŬűɞɟɘəɎ ɛŮ ŬɡŰɧ Űɞ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

INTERNATIONAL COURT OF JUSTICE 

Questions relating to the Obligation to Prosecute or Extradite (Belgium v Senegal) Judgment 

[2012] ICJ Rep 422  

ñ100. However, the obligation to prosecute the alleged perpetrators of acts of torture under the 

Convention applies only to facts having occurred after its entry into force for the State 

concerned. Article 28 of the Vienna Convention on the Law of Treaties, which reflects 

customary law on the matter, provides: ñUnless a different intention appears from the treaty or 

is otherwise established, its provisions do not bind a party in relation to any act or fact which 

took place or any situation which ceased to exist before the date of the entry into force of that 

treaty with respect to that party.ò The Court notes that nothing in the Convention against 

Torture reveals an intention to require a State party to criminalize, under Article 4, acts of 

torture that took place prior to its entry into force for that State, or to establish its jurisdiction 

over such acts in accordance with Article 5. Consequently, in the view of the Court, the 

obligation to prosecute, under Article 7, paragraph 1, of the Convention does not apply to such 

acts. [é]  

102. The Court concludes that Senegalôs obligation to prosecute pursuant to Article 7, 

paragraph 1, of the Convention does not apply to acts alleged to have been committed before 

the Convention entered into force for Senegal on 26 June 1987. [é]  

104. The Court considers that Belgium has been entitled, with effect from 25 July 1999, the 

date when it became party to the Convention, to request the Court to rule on Senegalôs 

compliance with its obligation under Article 7, paragraph 1. In the present case, the Court notes 

that Belgium invokes Senegalôs responsibility for the latterôs conduct starting in the year 2000, 

when a complaint was filed against Mr. Habré in Senegal (see paragraph 17 above).ò 
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Application of the Convention on the Prevention and Punishment of the Crime of Genocide 

(Bosnia and Herzegovina v Serbia and Montenegro) (Judgment) [2007] ICJ Rep 43 

ñ95. The Court considers that a treaty obligation that requires a State to prevent something 

from happening cannot logically apply to events that occurred prior to the date on which that 

State became bound by that obligation; what has already happened cannot be prevented. Logic, 

as well as the presumption against retroactivity of treaty obligations enshrined in Article 28 of 

the Vienna Convention on the Law of Treaties, thus points clearly to the conclusion that the 

obligation to prevent genocide can be applicable only to acts that might occur after the 

Convention has entered into force for the State in question. Nothing in the text of the Genocide 

Convention or the travaux préparatoires suggests a different conclusion. Nor does the fact that 

the Convention was intended to confirm obligations that already existed in customary 

international law. A State which is not yet party to the Convention when acts of genocide take 

place might well be in breach of its obligation under customary international law to prevent 

those acts from occurring but the fact that it subsequently becomes party to the Convention 

does not place it under an additional treaty obligation to have prevented those acts from taking 

place. [é]  

99. In arguing that some of the substantive obligations imposed by the Convention are 

retroactive, Croatia focused upon the obligations to prevent and punish genocide. It is, 

however, the responsibility of a State under the Convention for the commission of acts of 

genocide that lies at the heart of Croatiaôs claim. The Court considers that in this respect also 

the Convention is not retroactive. To hold otherwise would be to disregard the rule expressed 

in Article 28 of the Vienna Convention on the Law of Treaties. There is no basis for doing so 

in the text of the Convention or in its negotiating history.  

100. The Court thus concludes that the substantive provisions of the Convention do not impose 

upon a State obligations in relation to acts said to have occurred before that State became bound 

by the Convention.ò 

 

PERMANENT COURT OF ARBITRATION 

Mesa Power Group, LLC v Government of Canada Case No. 2012-17, Award, March 24, 2016 

ñ325. The scope of application so defined limits the Tribunalôs jurisdiction for the obvious 

reason that the latter derives from the dispute settlement provisions embodied in Chapter 11. 

Consequently, there is no jurisdiction if  disputed measures are not ñrelating to investorsò or to 

ñinvestments of an investor.ò In addition to these express provisions of Chapter 11, the same 

conclusion arises as a general matter from the principle of non- retroactivity of treaties. (see 

fn.69 See Article 28 of the VCLT. See also Article 13 of the ILC Articles.)ò 

 

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION) 

Pac Rim Cayman LLC. v Republic of El Salvador (ICSID Case No ARB/09/12) Decision on 

Jurisdictional Objections (1 June 2012)  

ñ2.103. The general principle of non-retroactivity in the law of international treaties, unless 

there is a specific indication to the contrary, is well established. This principle is embodied in 

CAFTA s Article 10.1 (cited in the Annex to Part 1 above). It is codified in Article 28 of the 

Vienna Convention on the Law of Treaties, which provides: ñUnless a different intention 

appears from the treaty or is otherwise established, its provisions do not bind a party in relation 

to any act or fact which took place or any situation which ceased to exist before the date of the 

entry into force of the treaty with respect to that party.ò In its 1966 Commentaries to the Draft 

Articles of the Law of Treaties, the International Law Commission stated: ñThere is nothing to 

prevent the parties from giving a treaty, or some of its provisions, retroactive effect if  they 

think fi t. It is essentially a question of their intention. The general rule however is that a treaty 

is not to be treated as intended to have retroactive effects unless such an intention is expressed 
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in the treaty or was clearly to be implied from its terms.ò It would be possible to add to these 

legal materials; but it is unnecessary to do so given that this general principle is not materially 

disputed by the Parties.  

2.104. Where there is an alleged practice characterised as a continuous act (as determined 

above by the Tribunal) which began before 13 December 2007 and continued thereafter, this 

Tribunal would have jurisdiction ratione temporis over that portion of the continuous act that 

lasted after that date, regardless of events or knowledge by the Claimant before 13 December 

2007. The Tribunal concludes that this solution is different from that reached in its analysis of 

the Abuse of Process issue, as here explained.ò 

 

Toto Costruzioni Generali S.p.A. v Republic of Lebanon (ICSID Case No ARB/07/12) Award 

(7 June 2012)  

ñ58. As a general rule, treaties do not apply retroactively. (see fn.22: Vienna Convention on 

the Law of Treaties, Article 28.)ò 

 

Lao Holdings N.V. v Lao Peopleôs Democratic Republic I (ICSID Case No ARB(AF)/12/6) 

Decision on Jurisdiction (21 February 2014)  

ñ114. The general principle of non-retroactivity is expressed in Article 28 of the Vienna 

Convention on the Law of Treaties as follows:  

ñUnless a different intention appears from the treaty or is otherwise established, its provisions 

do not bind a party in relation to any act or fact which took place or any situation which ceased 

to exist before the date of the entry into force of the treaty with respect to that party.ò 

 

Renée Rose Levy and Gremcitel S.A. v Republic of Peru (ICSID Case No ARB/11/17) Award 

(9 January 2015) 

ñ146. In other words, the Treaty must be in force and the national or company must have 

already made its investment when the alleged breach occurs, for the Tribunal to have 

jurisdiction over a breach of that Treaty's substantive standards affecting that investment.  

147. This conclusion follows from the principle of non-retroactivity of treaties, which entails 

that the substantive protections of the BIT apply to the state conduct that occurred after these 

protections became applicable to the eligible investment. (see fn.170: See Article 28 of the 

VCLT.)ò 

 

Ping An Life Insurance Company of China, Limited and Ping An Insurance (Group) Company 

of China, Limited v Kingdom of Belgium (ICSID Case No. ARB/12/29) Award (30 April  2015) 

ñ167. There is no doubt, and it is common ground, that as regards substantive obligations the 

general principle in international law, in the absence of provision to the contrary, is one of non-

retroactivity.  

168. The general principle (perhaps more accurately described as a presumption) of non-

retroactivity of treaties is enshrined in Article 28 of the Vienna Convention:  

ñUnless a different intention appears from the treaty or is otherwise established, its provisions 

do not bind a party in relation to any act or fact which took place or any situation which ceased 

to exist before the date of the entry into force of the treaty with respect to that party.ò [é]  

189. [é] Where there is no express provision, tribunals in investor-State arbitrations have 

sometimes applied a presumption of non-retroactivity (with or without reference to Article 28, 

Vienna Convention) to deny jurisdiction in cases where the dispute arose before the BIT came 

into force.ò 

 

Adel A Hamadi Al Tamimi v Sultanate of Oman (ICSID Case No ARB/11/33) Award (27 

October 2015)  
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ñ283. The USïOman FTA came into force on 1 January 2009. There is no suggestion in the 

language of the Treaty that the investment protections of Chapter 10 were intended to apply 

with retrospective effect. (see fn.604: See Vienna Convention on the Law of Treaties, Art 28 

(CLA-001) (ñUnless a different intention appears from the treaty or is otherwise established, 

its provisions do not bind a party in relation to any act or fact which took place or any situation 

which ceased to exist before the date of the entry into force of the treaty with respect to that 

party.ò) 

 

Aaron C. Berkowitz, Brett E. Berkowitz and Trevor B. Berkowitz (formerly Spence 

International Investments and others) v Republic of Costa Rica (ICSID Case No UNCT/13/2) 

Interim Award (Corrected) (30 May 2017)  

ñ215. It is uncontroversial that Article 10.1.3 restates the general rule of customary 

international law reflected in Article 28 of the Vienna Convention on the Law of Treaties. The 

general principle of non-retroactivity is not controversial even if  elements of interpretation of 

the rule give rise to debate.ò 

 

EUROPEAN COURT OF HUMAN RIGHTS 

G.S.B. v Switzerland, App No 28601/11 (ECHR, 22 December 2015) 

ñ65. The Government added that in Article 28 of the Vienna Convention cited above, the 

statement of the principle that the provisions of a treaty did not bind a party in relation to any 

act or fact which had taken place or any situation which had ceased to exist before the date of 

the entry into force of the treaty with respect to that party, was accompanied by the phrase 

ñunless a different intention appears from the treaty or is otherwise establishedò ... They 

therefore deduced that the parties to an international treaty were free to decide on the retroactive 

application of its provisions.ò 

 

Janowiec and others v Russia, App Nos 55508/07 and 29520/09 (ECHR, 21 October 2013) 

ñ128. The Court reiterates that the provisions of the Convention do not bind a Contracting Party 

in relation to any act or fact which took place or any situation which ceased to exist before the 

date of the entry into force of the Convention with respect to that Party (ñthe critical dateò). 

This is an established principle in the Courtôs case-law based on the general rule of international 

law embodied in Article 28 of the Vienna Convention on the Law of Treaties of 23 May 1969 

(see Varnava and Others, cited above, § 130; Ġilih, cited above, § 140; and Bleļiĺ v. Croatia 

[GC], no. 59532/00, § 70, ECHR 2006III).ò 

 

Otaġeviĺ v Serbia, App No 32198/07 (ECHR, 5 February 2013) 

ñ22. Pursuant to the general rules of international law (notably, Article 28 of the Vienna 

Convention on the Law of Treaties), the Convention does not bind a Contracting Party in 

relation to any act or fact which took place or any situation which ceased to exist before its 

entry into force with respect to that Party (see Bleļiĺ v. Croatia [GC], no. 59532/00, § 70, 

ECHR 2006III). In view of the fact that the alleged ill -treatment occurred in 2003, whereas the 

Convention entered into force in respect of Serbia on 3 March 2004, the Court lacks temporal 

jurisdiction to deal with this complaint. Accordingly, this complaint must be rejected pursuant 

to Article 35 §§ 3 (a) and 4 of the Convention. It is therefore not necessary to decide whether 

this complaint is also inadmissible on non-exhaustion grounds, as argued by the Government.ò 

 

Mladenoviĺ v Serbia, App No 1099/08 (ECHR, 22 May 2012) 

ñ38. Pursuant to the general rules of international law (notably, Article 28 of the Vienna 

Convention on the Law of Treaties), the Convention does not bind a Contracting Party in 

relation to any act or fact which took place or any situation which ceased to exist before its 
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entry into force with respect to that Party (see Bleļiĺ v. Croatia [GC], no. 59532/00, § 70, 

ECHR 2006-III).  However, it is clear from the Courtôs case-law concerning Article 2 that the 

procedural obligation to investigate has evolved into a separate and autonomous duty, capable 

of binding the State even when the death took place before ratification (see Ġilih  v. Slovenia 

[GC], no. 71463/01, § 159, 9 April  2009). Given the principle of legal certainty, the Courtôs 

temporal jurisdiction in this regard is nevertheless not open-ended (ibid, § 161). Where the 

death occurred before ratification, only procedural acts or omissions occurring after that date 

can fall within the Courtôs temporal jurisdiction (ibid, § 162). Furthermore, there must be a 

genuine connection between the death and the entry into force of the Convention in respect of 

that State for the procedural obligation to come into effect. In practice, this means that a 

significant proportion of the procedural steps required by this provision have been, or should 

have been, carried out after ratification. The Court has also held that circumstances may emerge 

which cast doubt on the effectiveness of the original investigation and an obligation may arise 

for further investigations to be pursued (see Hackett v. the United Kingdom (dec.), no. 

34698/04, 10 May 2005).ò 

 

Przemyk v Poland, App No 22426/11 (ECHR, 17 September 2013) 

ñ46. The Court reiterates that the provisions of the Convention do not bind a Contracting Party 

in relation to any act or fact which took place, or any situation which ceased to exist, before 

the date of the entry into force of the Convention with respect to that Party. This is an 

established principle in the Courtôs case-law (see, among many other authorities, Bleļiĺ v. 

Croatia [GC], no. 59532/00, § 70, ECHR 2006III) based on the general rule of international 

law embodied in Article 28 of the Vienna Convention on the Law of Treaties.ò 

 

Muļibabiĺ v Serbia, App 34661/07 (ECHR, 12 July 2016) 

ñ96. Pursuant to the general rules of international law (see Article 28 of the Vienna Convention 

on the Law of Treaties), the Convention does not bind a Contracting Party in relation to any 

act or fact which took place or any situation which ceased to exist before its entry into force 

with respect to that Party (ñthe critical dateò ï see Bleļiĺ, cited above, § 70; Ġilih, cited above, 

§ 140; and Varnava and Others v. Turkey [GC], nos. 16064/90, 16065/90, 16066/90 and 16068-

16073/90, § 130, ECHR2009). Since the fatal explosion at issue dates back to 1995, the Court 

would thus have lacked temporal jurisdiction to scrutinise the respondent Stateôs responsibility, 

if  any, with regard to its substantive obligation under Article 2, if  the applicant had raised such 

an issue.ò 

 

INTER-AMERICAN COURT OF HUMAN RIGHTS 

Kichwa Indigenous People of Sarayaku v Ecuador (Merits and Reparations) Inter-American 

Court of Human Rights Series C No 172 (27 June 2012) 

ñ128. The State argued that, when signing the oil exploration and exploitation contract with 

the CGC in 1996, it was under no obligation to initiate a prior consultation process, or to obtain 

the free, prior and informed consent of the Sarayaku People, since it had not yet ratified ILO 

Convention and because the Constitution at that time contained no provision in this regard. 

Thus, based on Article 28 of the Vienna Convention on the Law of Treaties, legally, this 

obligation was non-existent for Ecuador.[é].ò 

 

Rio Negro Massacres v Guatemala (Preliminary objection, merits, reparations and costs) Inter-

American Court of Human Rights Series C No 253 (4 September 2012)  

ñ36. In order to determine whether or not it has competence to hear a case or any aspect of it, 

in accordance with Article 62(1) of the American Convention, the Court must take into 

consideration the date on which the State accepted its jurisdiction, the terms of that acceptance, 
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and the principle of non-retroactivity established in Article 28 of the 1969 Vienna Convention 

on the Law of Treaties. Even though the State is obliged to respect and to ensure the rights 

protected in the American Convention from the date on which it ratified the Convention, the 

Courtôs competence to declare a violation of its provisions is regulated by the said acceptance 

by the State.ò 

 

Osorio Rivera and Family Members v Peru (Preliminary objection, merits, reparations and 

costs Inter-American Court of Human Rights Series C No 274 (26 November 2013)  

ñ29. Article XIII  of the Inter-American Convention on Forced Disappearance of Persons, in 

relation to Article 62 of the American Convention, establishes the power of the Court to 

examine matters related to compliance with the commitments made by the States parties to that 

instrument. On this basis, and on that of the principle of non-retroactivity, codified in Article 

28 of the 1969 Vienna Convention on the Law of Treaties, the Court is competent to examine 

the alleged failure to comply with this instrument, which establishes specific obligations in 

relation to the phenomenon of enforced disappearance as of the date on which the defendant 

State accepted the jurisdiction and of the entry into force of the said instrument for the State. 

(see fn.28: Article 28 of the Vienna Convention on the Law of Treaties establishes that 

ñ[u]nless a different intention appears from the treaty or is otherwise established, its provisions 

do not bind a party in relation to any act or fact which took place or any situation which ceased 

to exist before the date of the entry into force of the treaty with respect to that party.)ò 

 

J v Peru (Preliminary objection, merits, reparations and costs) Inter-American Court of Human 

Rights, Series C No 275 (27 November 2013) 

ñ19. The State deposited the document ratifying the Convention of Belém do Pará before the 

General Secretariat of the Organization of American States on June 4, 1996. Based on this, and 

on the principle of non-retroactivity codified in Article 28 of the 1969 Vienna Convention on 

the Law of Treaties, the Court may examine acts or facts that occurred following the date of 

this ratification,13 and that have resulted in human rights violations of instantaneous execution 

and those also of continuing or permanent execution.ò 

 

Arguelles y Otros v Argentina (Preliminary objection, merits, reparations and costs) Inter-

American Court of Human Rights Series C No 288 (20 November 2014)  

ñ22. In order to determine its temporal competence, in accordance with Article 62.1 of the 

American Convention, the Court must take into consideration the date of recognition of 

jurisdiction by the State, the terms in which it was given and the principle of non-retroactivity, 

provided for in article 28 of the Vienna Convention on the Law of Treaties of 1969.ò 

 

COURT OF JUSTICE OF THE EUROPEAN UNION 

Case C-613/12 (Gennaro Currà and Others v Bundesrepublik Deutschland, joined party: 

Repubblica italiana) Judgment, 12 July 2012  

ñ3. According to Article 28 of the Vienna Convention on the Law of Treaties of 23 May 1969:  

óUnless a different intention appears from the treaty or is otherwise established, its provisions 

do not bind a party in relation to any act or fact which took place or any situation which ceased 

to exist before the date of the entry into force of the treaty with respect to that party.ò  
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Article 29 

Territorial  scope of treaties 
Unless a different intention appears from the treaty or is otherwise established, a treaty is 

binding upon each party in respect of its entire territory.  

 

ȯɟɗɟɞ 29 

ȺŭŬűɘəɐ ŮűŬɟɛɞɔɐ ůɡɜɗɖəɩɜ 

ȺəŰɧɠ ŮɎɜ ŭɘŬűɞɟŮŰɘəɐ ́ ɟɧɗŮůɖ ́ ɟɞəɨˊŰŮɘ Ŭˊɧ Űɖ ůɡɜɗɐəɖ ɐ ɗŮɛŮɚɘɩɜŮŰŬɘ Ɏɚɚɤɠ, ɖ ůɡɜɗɐəɖ 

ŭŮůɛŮɨŮɘ əɎɗŮ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ ůŮ ɞɚɧəɚɖɟɖ Űɖɜ ŮˊɘəɟɎŰŮɘŬ Űɞɡ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

PERMANENT COURT OF ARBITRATION 

Sanum Investments Limited v Lao Peopleôs Democratic Republic I, Case No 2013-13, Award 

on Jurisdiction, December 13, 2013  

ñ220. It is undisputed by the Parties that Article 29 in its entirety has the force of binding 

customary international law. As this is not controversial the Tribunal does not consider that it 

needs to make lengthy developments to support this statement of law.ò 
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Article 30 

Application of successive treaties relating to the same subject matter 
1. Subject to Article 103 of the Charter of the United Nations, the rights and obligations of 

States Parties to successive treaties relating to the same subject matter shall be determined in 

accordance with the following paragraphs.  

2. When a treaty specifies that it is subject to, or that it is not to be considered as incompatible 

with, an earlier or later treaty, the provisions of that other treaty prevail.  

3. When all the parties to the earlier treaty are parties also to the later treaty but the earlier 

treaty is not terminated or suspended in operation under article 59, the earlier treaty applies 

only to the extent that its provisions are compatible with those of the later treaty.  

4. When the parties to the later treaty do not include all the parties to the earlier one:  

(a) as between States Parties to both treaties the same rule applies as in paragraph 3; 

(b) as between a State party to both treaties and a State party to only one of the treaties, the 

treaty to which both States are parties governs their mutual rights and obligations.  

5. Paragraph 4 is without prejudice to article 41, or to any question of the termination or 

suspension of the operation of a treaty under article 60 or to any question of responsibility 

which may arise for a State from the conclusion or application of a treaty the provisions of 

which are incompatible with its obligations towards another State under another treaty.  

 

ȯɟɗɟɞ 30 

ȺűŬɟɛɞɔɐ ŭɘŬŭɞɢɘəɩɜ ůɡɜɗɖəɩɜ ɛŮ Űɞ ɑŭɘɞ ŬɜŰɘəŮɑɛŮɜɞ 

1. ɆɨɛűɤɜŬ ɛŮ Űɞ ȯɟɗɟɞ 103 Űɞɡ ɉɎɟŰɖ Űɤɜ ȼɜɤɛɏɜɤɜ Ⱥɗɜɩɜ, ŰŬ ŭɘəŬɘɩɛŬŰŬ əŬɘ ɞɘ 

ɡˊɞɢɟŮɩůŮɘɠ Űɤɜ ȾɟŬŰɩɜ ˊɞɡ ŮɑɜŬɘ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ ůŮ ŭɘŬŭɞɢɘəɏɠ ůɡɜɗɐəŮɠ ɛŮ ɑŭɘɞ 

ŬɜŰɘəŮɑɛŮɜɞ, əŬɗɞɟɑɕɞɜŰŬɘ ůɨɛűɤɜŬ ɛŮ Űɘɠ əɎŰɤɗɘ ˊŬɟŬɔɟɎűɞɡɠ. 

2. ȳŰŬɜ ɖ ůɡɜɗɐəɖ ɞɟɑɕŮɘ ɧŰɘ ɡˊɧəŮɘŰŬɘ ůŰɘɠ ŭɘŬŰɎɝŮɘɠ, ɐ ɧŰɘ ŭŮ ɗŬ ˊɟɏˊŮɘ ɜŬ ɗŮɤɟŮɑŰŬɘ 

ŬůɨɛɓŬŰɖ ˊɟɞɠ Űɘɠ ŭɘŬŰɎɝŮɘɠ, ˊɟɞɔŮɜɏůŰŮɟɖɠ ɐ ɛŮŰŬɔŮɜɏůŰŮɟɖɠ ůɡɜɗɐəɖɠ, əŬŰɘůɢɨɞɡɜ ɞɘ 

ŭɘŬŰɎɝŮɘɠ Űɖɠ ˊɟɞɔŮɜɏůŰŮɟɖɠ ɐ ɛŮŰŬɔŮɜɏůŰŮɟɖɠ ůɡɜɗɐəɖɠ ŬɡŰɐɠ. 

3. ȳŰŬɜ ɧɚŬ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ ůŰɖɜ ˊɟɞɔŮɜɏůŰŮɟɖ ůɡɜɗɐəɖ ŰɡɔɢɎɜɞɡɜ Ůˊɑůɖɠ 

ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ ůŰɖɜ ɛŮŰŬɔŮɜɏůŰŮɟɖ ůɡɜɗɐəɖ, ŬɚɚɎ ɖ ˊɟɞɔŮɜɏůŰŮɟɖ ůɡɜɗɐəɖ ŭŮɜ ɏɢŮɘ 

ŰŮɟɛŬŰɘůŰŮɑ ɐ ŬɜŬůŰŬɚŮɑ ɖ ɚŮɘŰɞɡɟɔɑŬ Űɖɠ ůɨɛűɤɜŬ ɛŮ Űɞ Ɏɟɗɟɞ 59, ɖ ˊɟɞɔŮɜɏůŰŮɟɖ ůɡɜɗɐəɖ 

ŮűŬɟɛɧɕŮŰŬɘ ůŰɞ ɓŬɗɛɧ ˊɞɡ ɞɘ ŭɘŬŰɎɝŮɘɠ Űɖɠ ŮɑɜŬɘ ůɡɛɓŬŰɏɠ ɛŮ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɖɠ 

ɛŮŰŬɔŮɜɏůŰŮɟɖɠ ůɡɜɗɐəɖɠ. 

4. ȳŰŬɜ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ ůŰɖ ɛŮŰŬɔŮɜɏůŰŮɟɖ ůɡɜɗɐəɖ ŭŮɜ ˊŮɟɘɚŬɛɓɎɜɞɡɜ ɧɚŬ ŰŬ 

ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ Űɖɠ ˊɟɞɔŮɜɏůŰŮɟɖɠ ůɡɜɗɐəɖɠ: 

(Ŭ) ɀŮŰŬɝɨ Űɤɜ ȾɟŬŰɩɜ ɛŮɟɩɜ əŬɘ ůŰɘɠ ŭɨɞ ůɡɜɗɐəŮɠ ŮűŬɟɛɧɕŮŰŬɘ ɞ əŬɜɧɜŬɠ Űɖɠ 

ˊŬɟŬɔɟɎűɞɡ 3Ț 

(ɓ) ɀŮŰŬɝɨ ȾɟɎŰɞɡɠ ůɡɛɓŬɚɚɞɛɏɜɞɡ əŬɘ ůŰɘɠ ŭɨɞ ůɡɜɗɐəŮɠ əŬɘ Ɏɚɚɞɡ ȾɟɎŰɞɡɠ 

ůɡɛɓŬɚɚɞɛɏɜɞɡ ɛɧɜɞ ůŮ ɛɑŬ Ůɝô ŬɡŰɩɜ, ɖ ůɡɜɗɐəɖ ůŰɖɜ ɞˊɞɑŬ ŮɑɜŬɘ əŬɘ ŰŬ ŭɨɞ ȾɟɎŰɖ 

ůɡɛɓŬɚɚɧɛŮɜŬ ŭɘɏˊŮɘ ŰŬ ŬɛɞɘɓŬɑŬ ŭɘəŬɘɩɛŬŰŬ əŬɘ Űɘɠ ɡˊɞɢɟŮɩůŮɘɠ Űɞɡɠ. 

5. ȼ ˊŬɟɎɔɟŬűɞɠ 4 ŮűŬɟɛɧɕŮŰŬɘ ɛŮ Űɖɜ ŮˊɘűɨɚŬɝɖ Űɞɡ Ɏɟɗɟɞɡ 41, ɐ ɞˊɞɘɞɡŭɐˊɞŰŮ 

ɕɖŰɐɛŬŰɞɠ ́ ɞɡ ŬűɞɟɎ Űɞɜ ŰŮɟɛŬŰɘůɛɧ ɐ Űɖɜ ŬɜŬůŰɞɚɐ ɘůɢɨɞɠ Űɖɠ ůɡɜɗɐəɖɠ əŬŰɎ Űɞ Ɏɟɗɟɞ 60 

ɐ ɞˊɞɘɞŭɐˊɞŰŮ ɕɖŰɐɛŬŰɞɠ Ůɡɗɨɜɖɠ ́ ɞɡ ŮɜŭŮɢɞɛɏɜɤɠ ́ ɟɞəɨɣŮɘ ɔɘŬ ɏɜŬ ȾɟɎŰɞɠ Ŭˊɧ Űɖ ůɨɜŬɣɖ 

ɐ Űɖɜ ŮűŬɟɛɞɔɐ ɛɘŬɠ ůɡɜɗɐəɖɠ, ɞɘ ŭɘŬŰɎɝŮɘɠ Űɖɠ ɞˊɞɑŬɠ ŰɡɔɢɎɜɞɡɜ ŬůɡɛɓɑɓŬůŰŮɠ ˊɟɞɠ Űɘɠ 

ɡˊɞɢɟŮɩůŮɘɠ Űɞɡ ŬˊɏɜŬɜŰɘ ůŮ Ɏɚɚɞ ȾɟɎŰɞɠ ŭɡɜɎɛŮɘ Ɏɚɚɖɠ ůɡɜɗɐəɖɠ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 
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PERMANENT COURT OF ARBITRATION 

European American Investment Bank AG (Austria) v Slovak Republic, Case No 2010-17, 

Award on Jurisdiction, October 22, 2012 

ñ239. According to Article 30(3) of the VCLT, when all the States Parties to an anterior treaty 

are also States Parties to a posterior treaty, and the earlier treaty is not terminated or suspended 

by operation of Article 59 of the VCLT, the ñearlier treaty applies only to the extent that its 

provisions are compatible with those of the later treaty.ò Article 30(4) of the VCLT adds that, 

ñ[w]hen the parties to the later treaty do not include all the parties to the earlier one, (a) as 

between States Parties to both treaties the same rule applies. 

240. Unlike Article 59 of the VCLT, Article 30(3) of the VCLT requires no proof of the States 

Partiesô intention to terminate a particular provision and does not relate to the incompatibility 

of the treaties as a whole, but rather to the incompatibility of specific provisions. [é]  

279. In sum, the Tribunal considers that, if  the BIT and the ECT were considered as having the 

same subject matter, the application of Article 30(3) of the VCLT would not result in the 

inapplicability of Article 8 of the BIT, on the grounds of incompatibility with either Article 

292 ECT (now Article 344 TFEU) or Article 12 ECT (now Article 18 TFEU).  

280. As a general conclusion, the Tribunal reiterates that, in its view, the BIT and the ECT do 

not have the same subject matter, and as such coexist and are complementary in the 

international sphere, where they should be interpreted in harmony with one another. In 

addition, the Tribunal has come to the conclusion that, if  the BIT and the ECT were considered 

to have the same subject matter, the BIT would not be terminated under Article 59 of the VCLT, 

for lack of a common intention to terminate and for lack of incompatibility; neither, in such 

hypothesis, would the application of Article 30(3) of the VCLT compel the inapplicability of 

Article 8 of the BIT, as the Tribunal could trace no EU rule which would be violated by such 

application.ò  
 

South China Sea Arbitration (The Republic of the Philippines v The Peopleôs Republic of 

China) Case No 2013-19, Award on Jurisdiction and Admissibility, October 29, 2015 

ñ237. These provisions mirror the general rules of international law concerning the interaction 

of different bodies of law, which provide that the intent of the parties to a convention will  

control its relationship with other instruments. This can be seen, in the case of conflicts between 

treaties, in Article 30 of the Vienna Convention on the Law of Treaties. Articles 30(2) and 

30(3) of the Vienna Convention provide that, as between treaties, the later treaty will  prevail 

to the extent of any incompatibility, unless either treaty specifies that it is subject to the other, 

in which case the intent of the parties will  prevail.  

238. [é] (d) Where independent rights and obligations have arisen prior to the entry into force 

of the Convention and are incompatible with its provisions, the principles set out in Article 

30(3) of the Vienna Convention and Article 293 of the Convention provide that the Convention 

will  prevail over the earlier, incompatible rights or obligations.ò 

 

WNC Factoring Ltd. v Czech Republic, Case No 2014-34, Award, February 22, 2017 

ñ296. Notwithstanding this, the Tribunal takes the first limb of the Respondent's argument to 

be directed towards the 'sameness' criterion in Articles 59(1) and 30(1) of the VCLT (i.e., that 

the treaties share the same subject matter), whilst the second limb is directed towards the 

criterion of incompatibility between the treaties in Articles 59(1)(b) and 30(3). Viewed in this 

way, any ñconfusion or conflation between sameness and incompatibilityò can be overcome 

and the Tribunal can proceed to determine the objection. [é] 

308. It follows that the Respondent has not established that EU law relates to the same subject 

matter of BIT under Articles 59(1) or 30 of the VCLT. [é]  
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309. [é] The second limb of the Respondent's EU law objection, under Articles 59(l)(b) and 

30(3) of the VCLT, likewise fails. It is argued that there is an incompatibility between EV law 

and the BIT. But the BIT does not discriminate on the grounds of nationality against EU 

investors from third states. The fact that the BIT affords certain rights not available to other 

EU investors does not make the BIT discriminatory; there is nothing in the BIT that prevents 

investors of other states claiming equal rights under the BIT. It also does not bar investors of 

non-party states from accessing commensurate protections under EU law. [é]  

310. For these reasons, the Tribunal rejects the Respondent's argument about the effect of EV 

law on jurisdiction under the BIT [é].ò 

 

Jürgen Wirtgen and others v Czech Republic, Case No 2014-03, Final Award October 11, 2017  

ñ259. The third objection advanced by the Commission concerns the conflict rules in Article 

30(3) of the VCLT. Here the Commission argues that specific provisions of the Treaty, 

including Article 10 (from which the Tribunal derives its jurisdiction) cannot be applied as they 

are incompatible with EU law, with the result that the Tribunal lacks jurisdiction to hear the 

present case. Once again, the Tribunal disagrees. Article 30 of the VCLT reads in relevant part 

as follows:  

ñ1. Subject to Article 103 of the Charter of the United Nations, the rights and obligations of 

States Parties to successive treaties relating to the same subject-matter shall be determined in 

accordance with the following paragraphs.  

[...]  

3. When all the parties to the earlier treaty are parties also to the later treaty but the earlier 

treaty is not terminated or suspended in operation under Article 59, the earlier treaty applies 

only to the extent that its provisions are compatible with those of the later treatyò.  

260. Article 30(3) is thus concerned with the priority between particular provisions of an earlier 

and a later treaty, as opposed to Article 59 which deals with the termination of an entire treaty. 

While Article 30(3) may thus be triggered ñby the slightest incompatibilityò, Article 59 requires 

that the earlier treaty be ñso far incompatibleò with the later treaty that both treaties cannot be 

applied at the same time.  

261. As mentioned above, Article 10 of the Treaty is compatible with EU law, which is limited 

to inter-State disputes concerning the interpretation and application of EU law, and does not 

extend to investor-State arbitration as contemplated in Article 10 of the BIT. There is thus no 

question of incompatibility which would call for the application of Article 30(3) of the VCLT. 

[é]  

265. Finally, the Commission points out that after the entry into force of the Lisbon Treaty, the 

EU has exclusive competence for concluding international agreements on investment 

protection. As a result, pursuant to Article 59 or Article 30(3) of the VCLT, the relevant 

provisions of the Treaty on which the present case is founded, are inapplicable and the Tribunal 

lacks jurisdiction. The Tribunal has difficulty  accepting this proposition. For Articles 59 or 

30(3) of the VCLT to apply, the Commission would have to establish that the EUôs new 

competence over ñforeign direct investmentò after the Lisbon Treaty covers the same subject 

matter as the Treaty. The Commission has not done so. In any event, as noted, one of the 

reasons for rejection of the Commissionôs intra-EU jurisdictional objections is that EU law 

contains no equivalent of the arbitration clause in the Treaty. The Lisbon Treaty has not 

changed this situation. Accordingly, for the same reasons as those mentioned above [§§252 et. 

seq.], the Commissionôs argument must be rejected.ò 

 

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION) 

Electrabel S.A. v Republic of Hungary (ICSID Case No ARB/07/19) Decision on Jurisdiction, 

Applicable Law and Liability  (30 November 2012)  
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ñ4.181. According to the Advocate General (as also adopted by the ECJ), Article 307 EC is 

only the expression in the EC Treaties of the general international rule contained in Article 

30(4)(b) of the Vienna Convention to the effect that if  there are two successive treaties not 

having the same parties, the applicable treaty is the one (whether the first or the second one) to 

which both States are parties.  

4.182. However, the Tribunal notes that the ECJ has interpreted Article 307 EC not only 

positively for what it does say, but also, ónegativelyô, for what it does not say. If  two States are 

both parties to a pre-accession treaty and the EC Treaties, in case of incompatibility between 

the two legal orders, it is the later treaty which applies, in conformity with Article 30(3) of the 

Vienna Convention, 36 to which Article 30(4)(b) of the Vienna Convention refers.  

[é]  

4.190. Article 30 of the Vienna Convention: The Tribunal can deal summarily with Article 30 

of the Vienna Convention, because it has the same consequences as the ónegativeô 
interpretation of Article 307 EC decided by the ECJ and Advocate General in Commission v 

Slovakia (where, as described above, Article 307 was treated as the expression under EU law 

of Article 30(4)(b) of the Vienna Convention). Accordingly, even in situations where Article 

307 EC would not have applied, the same result would have followed under Article 30, on the 

hypothesis that the two treaties related to the same subject-matter.  

4.191. In summary, from whatever perspective the relationship between the ECT and EU law 

is examined, the Tribunal concludes that EU law would prevail over the ECT in case of any 

material inconsistency. That conclusion depends, however, upon the existence of a material 

inconsistency; and the Tribunal has concluded that none exists for the purpose of deciding the 

Partiesô dispute in this arbitration.ò 

 

Blusun S.A., Jean-Pierre Lecorcier and Michael Stein v Italian Republic (ICSID Case No 

ARB/14/3) Award (27 December 2016)  

ñ293. The majority of these cases were brought under BITs signed before the respondent State 

became part of the European Union. The main objection, raised in each case either by the 

Respondent, or by the EC as intervenor, was that entry into the EU had terminated or partially 

superseded the relevant BIT. Crucial to determining these objections, whether made under 

Article 59 or 30 of the VCLT, was the compatibility of the ECT with European Law. As set 

out in greater detail below, the tribunals in question have consistently rejected these 

objections.ò 

 

Marfin Investment Group Holdings S.A. and others v Republic of Cyprus (ICSID Case No 

ARB/13/27) Award (26 July 2018)  

ñ584. The Tribunal finds that neither Article 59, nor Article 30 of the VCLT applies in this 

case.  

585. The Tribunal notes that both Article 59 and Article 30 of the VCLT apply only when the 

two successive treaties (in this case, the BIT and the EU treaties) relate to the "same subject-

matterò. [é]  

587. The Tribunal, similarly to the EURAM v. Slovakia tribunal,441 considers that a good 

faith interpretation of Articles 59 and 30 of the VCLT, in accordance with the ordinary meaning 

of the terms employed, seen in their context and in light of the object and purpose of the VCLT, 

does not support the conclusion that two successive treaties deal with the same subject-matter 

if  they may apply simultaneously to the same set of facts. Two different treaties (for instance, 

a treaty on trade and a treaty on labor rights) may apply simultaneously to the same set of facts, 

without them having the same subject matter. Further, if  two treaties have the same goal (for 

instance, reducing atmospheric pollution) but approach the achievement of that goal from two 

different perspectives (for instance, by banning the use of certain types of fuels and by 
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regulating the use of fertilizers), the treaties do not have the same subject-matter. The Tribunal 

also considers that Respondent conflates the question of whether treaties have the same subject-

matter with the question of whether treaties are compatible with each other. For purposes of an 

analysis under Articles 59 and 30 of the VCLT, these are distinct inquiries and the question of 

compatibility only arises if  and when it has been determined that the treaties have the same 

subject-matter. This Tribunal agrees with the EURAM v. Slovakia tribunal that the subject-

matter of a treaty refers to the issues with which its constituent provisions deal, its topic or 

substance.  

591. Consequently, the Tribunal finds that, since the Treaty and the EU treaties do not have the 

same subject-matter, neither Article 59, nor Article 30 of the VCLT apply to this case. 

Respondentôs arguments pertaining to the alleged intent of Cyprus and Greece to terminate the 

BIT, or to the purported incompatibility between the Treaty and its various provisions and EU 

law, do nut thus require further examination by the Tribunal.  

595.Respondent refers to the Eureko v. Slovakia award as support for its contention that, 

following the entry into force of the EU treaties and, now, the issuance of the Achmea 

judgment, the arbitration clause in the Treaty must be deemed to have been displaced by EU 

law pursuant to Article 30(3) of the VCLT. The Tribunal cannot endorse this conclusion. As 

mentioned above, Article 30 of the VCLT does not apply in the present case, since the Treaty 

and the EU treaties do not have the same subject-matter. Further, the section of the Eureko v. 

Slovakia award cited by Respondent contains an observation made by that tribunal obiter. In 

other words, it does not form part of the Tribunalôs reasoning and, in any event, that reasoning 

is not binding upon the Tribunal.ò 

 

Vattenfall AB and others v Federal Republic of Germany (ICSID Case No ARB/12/12) 

Decision on the Achmea Issue (31 August 2018)  

ñ215. The Parties and the EC have raised a number of potential mechanisms by which they 

submit that the Tribunal should resolve any alleged conflict between the EU Treaties and the 

ECT. These are (i) the lex posterior rule in Article 30 VCLT;  

[é]  

217. There are several difficulties with applying the rule of lex posterior to the present case. 

One is that the Tribunal agrees with Claimants that the general rule of lex posterior contained 

in Article 30 VCLT is a subsidiary one. Where a treaty includes specific provisions dealing 

with its relationship to other treaties, such as appear in Article 16 ECT, the lex specialis will  

prevail.  

218. In addition, it is by no means clear that the EU Treaties are the ñlater treatyò under Article 

30 VCLT. The current Articles 267 and 344 TFEU have existed in substantively similar form 

since a time prior to the conclusion of the ECT, and have only been renumbered in the 

successive versions of the EU Treaties.ò 
 

EUROPEAN COURT OF HUMAN RIGHTS 

Nada v Switzerland, App No 10593/08 (ECHR, 12 September 2012) 

ñ45. However, it observed that Article 190 of the Constitution contained no rules on how to 

settle possible conflicts between different norms of international law which were legally 

binding on Switzerland, and that in the present case there was such a conflict between the 

Security Councilôs decisions on the one hand and the guarantees of the European Convention 

on Human Rights and the International Covenant on Civil  and Political Rights on the other. It 

took the view that unless the conflict could be resolved by the rules on the interpretation of 

treaties, it would be necessary, in order to settle the issue, to look to the hierarchy of 

international legal norms, according to which obligations under the United Nations Charter 

prevailed over obligations under any other international agreement (Article 103 of the Charter, 
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taken together with Article 30 of the Vienna Convention on the Law of Treaties; see paragraphs 

69 and 80 below).ò 

 

G.S.B. v Switzerland, App No 28601/11 (ECHR, 22 December 2015) 

ñ23. Secondly, with reference to the pilot case A-4013/2010 of 15 July 2010 (see paragraph 18 

above), the Federal Administrative Court set out the following reasoning:  

[é]4.1.2 With particular regard to the relationship between the different conventions 

(Convention 10, CDI-US 96 [in particular Article 26 thereof], the ECHR [in particular Article 

8 thereof] and UN Covenant II  [in particular Article 17 thereof]), the court pointed out that that 

relationship was established pursuant solely to the rules set out in Article 30 of the Vienna 

Convention on the Law of Treaties of 23 May 1969 (VCLT) and that there was no substantive 

hierarchy in international law (apart from the pre- eminence of jus cogens).ò 

 

Al-Dulimi and Montana Management Inc. v Switzerland, App No 5809/08 (ECHR, 21 June 

2016)  

ñ29. In three almost identical judgments, the Federal Court dismissed the appeals, confining 

itself to verifying that the applicantsô names actually appeared on the lists drawn up by the 

Sanctions Committee and that the assets concerned belonged to them. The relevant parts of 

those judgments read as follows (unless otherwise stated, this is the text of the judgment 

concerning the first applicant):  

[é]7.2 Article 190 of the Constitution does not, however, provide for any rule of conflict 

between the various norms of international law that are equally binding on Switzerland. 

However, under Article 103 of the Charter, in the event of a conflict between the obligations 

of the members of the United Nations under the Charter and their obligations under any other 

international agreement, their Charter obligations prevail. This primacy is also enshrined in 

Article 30 § 1 of the Vienna Convention on the Law of Treaties of 23 May 1969 (óVCLTô; RS 

0.111; entered into force in respect of Switzerland on 6 June 1990).  

Moreover, neither the European Convention on Human Rights nor the International Covenant 

on Civil  and Political Rights contains clauses which would, in themselves or by virtue of 

another treaty, prevail over the conflict clause that is enshrined in both Article 103 of the 

Charter and Article 30 § 1 VCLT.ò 
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SECTION 3 

INTERPRETATION OF TREATIES 
 

ɇɀȼɀȷ 3 

ȺɅɀȼɁȺȽȷ ɇɋɁ ɆɈɁŪȼȾɋɁ 

 

Article 31 

General Rule Of Interpretation 
1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be 

given to the terms of the treaty in their context and in the light of its object and purpose. 

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the 

text, including its preamble and annexes:  

(a) Any agreement relating to the treaty which was made between all the parties in connexion 

with the conclusion of the treaty; 

 (b) Any instrument which was made by one or more parties in connexion with the conclusion 

of the treaty and accepted by the other parties as an instrument related to the treaty.  

3. There shall be taken into account, together with the context: 

 (a) Any subsequent agreement between the parties regarding the interpretation of the treaty or 

the application of its provisions;  

(b) Any subsequent practice in the application of the treaty which establishes the agreement of 

the parties regarding its interpretation;  

(c) Any relevant rules of international law applicable in the relations between the parties.  

4. A special meaning shall be given to a term if  it is established that the parties so intended. 

 

ȯɟɗɟɞ 31 

ũŮɜɘəɧɠ əŬɜɧɜŬɠ ŮɟɛɖɜŮɑŬɠ 

1. ȼ ůɡɜɗɐəɖ ŮɟɛɖɜŮɨŮŰŬɘ ɛŮ əŬɚɐ ˊɑůŰɖ, ůɨɛűɤɜŬ ɛŮ Űo ůɨɜɖɗŮɠ ɜɧɖɛŬ ˊɞɡ ŭɑɜŮŰŬɘ ůŰɞɡɠ 

ɧɟɞɡɠ Űɖɠ ůɡɜɗɐəɖɠ, ɛɏůŬ ůŰɞ ɔŮɜɘəɧ Űɞɡɠ ˊɚŬɑůɘɞ əŬɘ ɡˊɧ Űɞ űɤɠ Űɞɡ ŬɜŰɘəŮɘɛɏɜɞɡ əŬɘ Űɞɡ 

ůəɞˊɞɨ Űɖɠ. 

2. ɇɞ ɔŮɜɘəɧ ˊɚŬɑůɘɞ Űɤɜ ɧɟɤɜ Űɖɠ ůɡɜɗɐəɖɠ, ɔɘŬ Űɞɡɠ ůəɞˊɞɨɠ ŮɟɛɖɜŮɑŬɠ ɛɘŬɠ ůɡɜɗɐəɖɠ, 

ŮəŰɧɠ Űɞɡ əŮɘɛɏɜɞɡ, ůɡɛˊŮɟɘɚŬɛɓŬɜɞɛɏɜɞɡ Űɞɡ ˊɟɞɞɘɛɑɞɡ əŬɘ Űɤɜ ˊŬɟŬɟŰɖɛɎŰɤɜ Űɖɠ, 

ˊŮɟɘɚŬɛɓɎɜŮɘ: 

(Ŭ) ȾɎɗŮ ůɡɛűɤɜɑŬ ɛŮŰŬɝɨ ɧɚɤɜ Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ ůɢŮŰɘəɐ ˊɟɞɠ Űɖɜ ůɡɜɗɐəɖ Ůˊô 
ŮɡəŬɘɟɑŬ ůɨɜŬɣɖɠ Űɖɠ ůɡɜɗɐəɖɠȚ 

(ɓ) ȾɎɗŮ ɏɔɔɟŬűɞ, Űɞ ɞˊɞɑɞ ůɡɜŰɎɢɗɖəŮ Ŭˊɧ ɏɜŬ ɐ ˊŮɟɘůůɧŰŮɟŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ Ůˊô 
ŮɡəŬɘɟɑŬ Űɖɠ ůɨɜŬɣɖɠ Űɖɠ ůɡɜɗɐəɖɠ, Űɞ ɞˊɞɑɞ ɏɔɘɜŮ ŬˊɞŭŮəŰɧ Ŭˊɧ ŰŬ ɎɚɚŬ ɛɏɟɖ ɤɠ ɏɔɔɟŬűɞ 

ůɢŮŰɘɕɧɛŮɜɞ ɛŮ Űɖɜ ůɡɜɗɐəɖ. 

3. ɀŬɕɑ ɛŮ Űɞ ɔŮɜɘəɧ ˊɚŬɑůɘɞ ɗŬ ɚŬɛɓɎɜɞɜŰŬɘ ɡˊɧɣɖ: 

(Ŭ) ȾɎɗŮ ɛŮŰŬɔŮɜɏůŰŮɟɖ ůɡɛűɤɜɑŬ ɛŮŰŬɝɨ Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ, ɖ ɞˊɞɑŬ ŬűɞɟɎ Űɖɜ 

ŮɟɛɖɜŮɑŬ Űɖɠ ůɡɜɗɐəɖɠ ɐ Űɖɜ ŮűŬɟɛɞɔɐ Űɤɜ ŭɘŬŰɎɝŮɩɜ ŰɖɠȚ 

(ɓ) ȾɎɗŮ ɛŮŰŬɔŮɜɏůŰŮɟɖ ˊɟŬəŰɘəɐ Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ əŬŰɎ Űɖɜ ŮűŬɟɛɞɔɐ Űɖɠ 

ůɡɜɗɐəɖɠ, ɛŮ Űɖɜ ɞˊɞɑŬ ɗŮɛŮɚɘɩɜŮŰŬɘ ɖ ůɡɛűɤɜɑŬ ŬɡŰɩɜ ɤɠ ˊɟɞɠ Űɖɜ ŮɟɛɖɜŮɑŬ ŰɖɠȚ 

(ɔ) ɇɡɢɧɜ ůɢŮŰɘəɞɑ əŬɜɧɜŮɠ ŭɘŮɗɜɞɨɠ ŭɘəŬɑɞɡ ˊɞɡ ŮűŬɟɛɧɕɞɜŰŬɘ ůŰɘɠ ɛŮŰŬɝɨ Űɤɜ 

ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ ůɢɏůŮɘɠ. 

4. Ⱥɘŭɘəɧ ɜɧɖɛŬ ŬˊɞŭɑŭŮŰŬɘ ůŮ ɏɜŬɜ ɧɟɞ ŮɎɜ ɗŮɛŮɚɘɩɜŮŰŬɘ ɧŰɘ ŬɡŰɐ ɐŰŬɜ ɖ ˊɟɧɗŮůɖ Űɤɜ 

ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 
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INTERNATIONAL COURT OF JUSTICE 

Maritime delimitation in the Indian Ocean (Somalia v Kenya) (Preliminary Objections) [2017] 

ICJ Rep 3 

ñ63. In interpreting the MOU, the Court will  apply the rules on interpretation to be found in 

Articles 31 and 32 of the Vienna Convention, which it has consistently considered to be 

reflective of customary international law. [é] 

70. The Court now turns to the text of the MOU set out above which it will  consider as a whole. 

The title of the MOU is ñto grant to each other no objection in respect of submissions on the 

Outer Limits of the Continental Shelf beyond 200 Nautical Miles to the Commission on the 

Limits of the Continental Shelfò. As the Court has previously had occasion to note, a treatyôs 

purpose may be indicated by its title. [é] 

89. Pursuant to Article 31, paragraph 3 (c) of the Vienna Convention, ñAny relevant rules of 

international law applicable in the relations between the partiesò should be taken into account, 

together with the context. In this case, both Somalia and Kenya are parties to UNCLOS, which 

is expressly mentioned in the MOU. UNCLOS therefore contains such relevant rules. 

Moreover, given that the sixth paragraph of the MOU concerns the delimitation of the 

continental shelf, Article 83 of UNCLOS, entitled ñDelimitation of the continental shelf 

between States with opposite or adjacent coastsò, is particularly relevant. [é] 

91. In line with Article 31, paragraph 3 (c), of the Vienna Convention, and particularly given 

the similarity in wording between the sixth paragraph of the MOU and Article 83, paragraph 

1, of UNCLOS, the Court considers that it is reasonable to read the former in light of the latter.ò 

 

Question of the Delimitation of the Continental Shelf between Nicaragua and Colombia beyond 

200 nautical miles from the Nicaraguan Coast (Nicaragua v Colombia) (Preliminary 

Objections) [2016] ICJ Rep 100 

ñ33. That question has to be answered by the application to the relevant provisions of the Pact 

of Bogotá of the rules on treaty interpretation enshrined in Articles 31 to 33 of the Vienna 

Convention. Although that Convention is not in force between the Parties and is not, in any 

event, applicable to treaties concluded before it entered into force, such as the Pact of Bogotá, 

it is well established that Articles 31 to 33 of the Convention reflect rules of customary 

international law. [é] 

35. An a contrario reading of a treaty provision ð by which the fact that the provision 

expressly provides for one category of situations is said to justify the inference that other 

comparable categories are excluded ð has been employed by both the present Court and the 

Permanent Court of International Justice. Such an interpretation is only warranted, however, 

when it is appropriate in light of the text of all the provisions concerned, their context and the 

object and purpose of the treaty. Moreover, even where an a contrario interpretation is 

justified, it is important to determine precisely what inference its application requires in any 

given case.ò 

 

Whaling In The Antarctic (Australia v Japan: New Zealand intervening) (Merits) [2014] ICJ 

Rep 226 

ñ46. Article VI  of the Convention states that ñthe Commission may from time to time make 

recommendations to any or all Contracting Governments on any matters which relate to whales 

or whaling and to the objectives and purposes of this Convention. These recommendations, 

which take the form of resolutions, are not binding. However, when they are adopted by 

consensus or by a unanimous vote, they may be relevant for the interpretation of the 

Convention or its Schedule. [é] 

83. Article VIII  expressly contemplates the use of lethal methods, and the Court is of the view 

that Australia and New Zealand overstate the legal significance of the recommendatory 
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resolutions and Guidelines on which they rely. First, many IWC resolutions were adopted 

without the support of all States parties to the Convention and, in particular, without the 

concurrence of Japan. Thus, such instruments cannot be regarded as subsequent agreement to 

an interpretation of Article VIII,  nor as subsequent practice establishing an agreement of the 

parties regarding the interpretation of the treaty within the meaning of subparagraphs (a) and 

(b), respectively, of paragraph (3) of Article 31 of the Vienna Convention on the Law of 

Treaties.ò 

 

Request for Interpretation of the Judgment in the Case Concerning the Temple of Preah Vihear 

(Cambodia v Thailand) (Cambodia v Thailand) Judgment [2013] ICJ Rep 281 

ñ75. A judgment of the Court cannot be equated to a treaty, an instrument which derives its 

binding force and content from the consent of the contracting States and the interpretation of 

which may be affected by the subsequent conduct of those States, as provided by the principle 

stated in Article 31, paragraph 3 (b), of the 1969 Vienna Convention on the Law of Treaties. 

A judgment of the Court derives its binding force from the Statute of the Court and the 

interpretation of a judgment is a matter of ascertaining what the Court decided, not what the 

parties subsequently believed it had decided. The meaning and scope of a judgment of the 

Court cannot, therefore, be affected by conduct of the parties occurring after that judgment has 

been given.ò 

 

PERMANENT COURT OF ARBITRATION 

Railway Land Arbitration (Malaysia v Singapore) Case No 2012-01, Award, October 30, 2014 

ñ167. It is important to recognize that this part of the debate is about drawing inferences from 

the conduct of the Parties as to the interpretation of an earlier treaty. Thus Article 31 of the 

Vienna Convention states that there shall be ñtaken into accountò when interpreting a treaty 

ñany subsequent agreement between the partiesò regarding its interpretation. The agreement 

referred to is consensus, not a formal agreement that itself has the status of a treaty. Such an 

agreement would plainly be conclusive.ò 

 

Bay of Bengal Maritime Boundary Arbitration between Bangladesh and India (Bangladesh v 

India) Case No 2010-16, Award, July 7, 2014 

ñ165. The Tribunal is not convinced that the clear determination of the Bagge Award was 

undone by the exchange of correspondence between officials of the two governments in 1951. 

As noted by Bangladesh, the Indian letter was unsigned. While recognizing that a subsequent 

agreement in the sense of article 31(3)(a) of the Vienna Convention on the Law of Treaties 

need not itself possess all the formalities of a treaty (see International Law Commission, Report 

on the Sixty Fifth Session, UN Doc. A/68/10 at p. 32 (2013)), the Tribunal does not consider 

the exchange of letters to be sufficiently authoritative to constitute such a subsequent 

agreement between the Parties. Above all, it is difficult  for the present Tribunal to accept that 

such a low-level and brief exchange of correspondence between civil  servants, purporting to 

reverse an important general determination of the formal Indo-Pakistani Boundary Disputes 

Tribunal established by a solemn agreement at the Inter-Dominion Conference at New Delhi 

on 14 December 1948, represents an authentic agreement of the Parties.ò 

 

South American Silver Limited (Bermuda) v The Plurinational State of Bolivia, Case No 2013-

15, Award, August 30, 2018  

ñ216. Based on the above, the Tribunal finds that the principle of systemic interpretation is part 

of the rules of interpretation of international treaties foreseen in Article 31 of the Vienna 

Convention. However, this principle must be applied in harmony with the rest of the provisions 

of the same article and cautiously, in order to prevent the tribunal from exceeding its 
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jurisdiction and applying rules to the dispute which the Parties have not agreed to.ò 

 

Hulley Enterprises Limited (Cyprus) v The Russian Federation, Case No 2005-03/AA226 Final 

Award, July 18, 2014  

ñ1415. In any event, the Tribunal, having found that the interpretation of Article 21 of the ECT 

according to the general rule of interpretation under Article 31 of the VCLT results in a 

meaning that is neither ambiguous nor obscure and does not lead to a result which is manifestly 

absurd or unreasonable, does not need to call in aid any other rule of interpretation. Finally, the 

Tribunal does not find much helpful guidance in the travaux préparatoires of the ECT. 

Respondent claims that the replacement of ñTaxation Measuresò with ñtaxesò in a draft of 

Article 21(5) of the ECT circulated in June 1993 could not have been incidental. However, if  

this replacement had been motivated by the intention of the negotiators to limit  the scope of 

the claw-back provision in Article 21(5) of the ECT compared to the scope of the carve-out in 

Article 21(1) of ECT, the Tribunal would expect such a motivation to have found some 

additional expression in the record.ò 

 

Yukos Universal Limited (Isle of Man) v The Russian Federation, Case No 2005-04/AA227 

Final Award, July 18, 2014 

ñ1415. In any event, the Tribunal, having found that the interpretation of Article 21 of the ECT 

according to the general rule of interpretation under Article 31 of the VCLT results in a 

meaning that is neither ambiguous nor obscure and does not lead to a result which is manifestly 

absurd or unreasonable, does not need to call in aid any other rule of interpretation. Finally, the 

Tribunal does not find much helpful guidance in the travaux préparatoires of the ECT. 

Respondent claims that the replacement of ñTaxation Measuresò with ñtaxesò in a draft of 

Article 21(5) of the ECT circulated in June 1993 could not have been incidental. However, if  

this replacement had been motivated by the intention of the negotiators to limit  the scope of 

the claw-back provision in Article 21(5) of the ECT compared to the scope of the carve-out in 

Article 21(1) of ECT, the Tribunal would expect such a motivation to have found some 

additional expression in the record.ò 
 

Veteran Petroleum Limited v The Russian Federation, Case No 2005-05/AA228, Final Award, 

July 18, 2014 

ñ1415. In any event, the Tribunal, having found that the interpretation of Article 21 of the ECT 

according to the general rule of interpretation under Article 31 of the VCLT results in a 

meaning that is neither ambiguous nor obscure and does not lead to a result which is manifestly 

absurd or unreasonable, does not need to call in aid any other rule of interpretation. Finally, the 

Tribunal does not find much helpful guidance in the travaux préparatoires of the ECT. 

Respondent claims that the replacement of ñTaxation Measuresò with ñtaxesò in a draft of 

Article 21(5) of the ECT circulated in June 1993 could not have been incidental. However, if  

this replacement had been motivated by the intention of the negotiators to limit the scope of 

the claw-back provision in Article 21(5) of the ECT compared to the scope of the carve-out in 

Article 21(1) of ECT, the Tribunal would expect such a motivation to have found some 

additional expression in the record.ò 

 

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION) 

Mera Investment Fund Limited v Republic of Serbia (ICSID Case No ARB/17/2) Decision on 

Jurisdiction (30 November 2018) 

ñ121. According to the Vienna Convention ñ[a] treaty shall be interpreted in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in their context and 
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in light of its object and purpose.ò Due consideration of the preamble to the BIT is relevant to 

determine the BITôs object and purpose and the scope of the protected investment. 

122. In the present case, the preamble of the BIT states inter alia that the contracting parties 

entered into the BIT with the desire ñto create favourable conditions for greater economic 

cooperation between the Contracting Partiesò and ñto create and maintain favourable 

conditions for reciprocal investmentsò. The Arbitral Tribunal considers this language to 

support a reading of the BIT, which is a treaty concerning ñthe Reciprocal Promotion and 

Protection of Investmentsò, to provide broad investment protection.ò 

 

Mobil Investments Canada Inc. v Canada (ICSID Case No ARB/15/6) Decision on Jurisdiction 

and Admissibility (13 July 2018) 

ñ158. In addition, such an approach has clearly been rejected by all three NAFTA Parties in 

their practice subsequent to the adoption of NAFTA. In accordance with the principle enshrined 

in Article 31(3)(b) of the Vienna Convention on the Law of Treaties, 1969, the subsequent 

practice of the parties to a treaty, if  it establishes the agreement of the parties regarding the 

interpretation of the treaty, is entitled to be accorded considerable weight. [é] 

160. In the present case, there is no pertinent decision of the Free Trade Commission. The 

Tribunal is not, however, wholly persuaded by Mobilôs argument. The Tribunal accepts that 

there is a difference between the importance of a Free Trade Commission decision on 

interpretation and the importance of other forms of subsequent practice. The former is binding 

upon the Tribunal by virtue of NAFTA Article 1131, whereas Article 31(3)(b) of the Vienna 

Convention directs only that the latter kind of practice should be ñtaken into accountò in 

relation to interpretation. Moreover, the Tribunal accepts that the fact that the three States have 

not elected to move to a decision of the Free Trade Commission is significant. Nevertheless, it 

considers that there might be many reasons for the absence of a Free Trade Commission 

decision and it does not believe that the subsequent practice of the three NAFTA Parties can 

be disregarded merely because it takes forms different from a Commission decision.ò 

 

Fábrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v Bolivarian 

Republic of Venezuela (ICSID Case No ARB/12/21) Award (13 November 2017) 

ñ302. First, it is not permissible, consistently with Article 31 of the VCLT, to dismiss the 

relevance of the express terms of a treaty on the basis of a supposition that the drafters did not 

have a particular situation in mind when the ordinary meaning of those terms is clearly capable 

of extending to that situation. Articles 25 and 72 of the ICSID Convention cannot be emptied 

of content in relation to investment treaty arbitration, which depends upon the existence of an 

arbitration agreement between the parties to the dispute no less than any other form of 

international arbitration.ò 

UP (formerly Le Chèque Déjeuner) and C.D Holding Internationale v Hungary (ICSID Case 

No ARB/13/35) Award (9 October 2018) 

ñ236. [é] Although Art. 31 of the VCLT is silent as to the competent body or decision-maker 

to interpret treaties, the parties to a treaty designate such a body. Article 267 of the TFEU 

provides the CJEU with jurisdiction over the interpretation of the TFEU, and these 

interpretative decisions are binding upon the Member States.ò 

 

WORLD TRADE ORGANIZATION 

ArgentinaðMeasures Relating To Trade In Goods And ServicesðReport of the Panel (30 

September 2015) WT/DS453/R 

ñ7204. From the parties arguments, we note that, certainly, the expression treatment no less 

favourable in Article II:1 of the GATS is also to be found in Article 2.1 of the TBT Agreement 

and Article III:4  of the GATT 1994, as well as in Article XVII  of the GATS. We consider that 
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these provisions may constitute a relevant context when interpreting the expression treatment 

no less favourable under Article II:1 of the GATS. Nevertheless, before turning to the context, 

we recall that Article 31.1 of the 1969 Vienna Convention on the Law of Treaties states that 

the starting point for an interpretative exercise is the ordinary meaning to be given to the terms 

of the treaty. Article 31.1 of the Vienna Convention adds that the basis of interpretation shall 

be not only the ordinary meaning of the terms but also their context and in the light of the 

object and purpose. We shall thus start with the ordinary meaning of the terms composing the 

expression treatment no less favourable. We turn to the dictionary of the Spanish Royal 

Academy for the definition of the ordinary meaning of the Spanish terms trato (treatment), 

menos (less), and favorable (favourable). [éé..] From the ordinary meaning of the terms, it 

can be seen that the expression treatment no less favourable refers to the action of not granting 

a benefit to some in smaller measure than to others. Let us nevertheless place this ordinary 

meaning within its context and in the light of the object and purpose of the treaty in which the 

expression is to be found, as provided by Article 31.1 of the Vienna Convention. [é] 

7207. We agree with the parties on the need to look at the context of the expression treatment 

no less favourable when interpreting it in accordance with Article 31.1 of the Vienna 

Convention, and we shall  now do this. First, we shall address the immediate context of the 

expression, shaped by the actual terms of Article II,  before examining its broader context, 

comprising other provisions of the GATS, as well as other covered agreements.ò 

 

United StatesðMeasures Affecting The Production And Sale Of Clove CigarettesðReport of 

the Appellate Body (4 April  2012) WT/DS406/AB/R  

ñ267. We note that the text of Article 31(3)(a) of the Vienna Convention does not establish a 

requirement as to the form which a subsequent agreement between the parties should take. We 

consider, therefore, that the term agreement in Article 31(3)(a) of the Vienna Convention 

refers, fundamentally, to substance rather than to form. Thus, in our view, paragraph 5.2 of the 

Doha Ministerial Decision can be characterized as a subsequent agreement within the meaning 

of Article 31(3)(a) of the Vienna Convention provided that it clearly expresses a common 

understanding, and an acceptance of that understanding among Members [é].ò 

 

EUROPEAN COURT OF HUMAN RIGHTS 

Cyprus v Turkey, App No 25781/94 (ECHR, 12 May 2014) 

ñ23. The Court reiterates that the provisions of the Convention cannot be interpreted and 

applied in a vacuum. Despite its specific character as a human rights instrument, the 

Convention is an international treaty to be interpreted in accordance with the relevant norms 

and principles of public international law and, in particular, in the light of the Vienna 

Convention on the Law of Treaties of 23 May 1969 (the ñVienna Conventionò). [é..] On the 

contrary, it must also take into account any relevant rules and principles of international law 

applicable in relations between the Contracting Parties.ò 

 

Hassan v United Kingdom, App No 29750/09 (ECHR, 16 September 2014) 

ñ102. Turning to the criterion contained in Article 31 § 3(c) of the Vienna Convention, the 

Court has made it clear on many occasions that the Convention must be interpreted in harmony 

with other rules of international law of which it forms part. This applies no less to international 

humanitarian law. [é..] The Court must endeavour to interpret and apply the Convention in a 

manner which is consistent with the framework under international law delineated by the 

International Court of Justice.ò 

 

INTER-AMERICAN COURT OF HUMAN RIGHTS 



 

 68 

Kichwa Indigenous People of Sarayaku v Ecuador (Merits and Reparations) Inter-American 

Court of Human Rights Series C No 172 (27 June 2012) 

ñ161. On other occasions, this Court has indicated that human rights treaties are living 

instruments, the interpretation of which must evolve over time and reflect current living 

conditions. This evolutionary interpretation is consistent with the general rules of interpretation 

established in Article 29 of the American Convention, as well as in the Vienna Convention on 

the Law of Treaties. Thus, the Court has stated that, when interpreting a treaty, it is necessary 

to take into account not only the agreements and instruments formally related to it (Article 

31(2) of the Vienna Convention), but also the system of which it forms part (Article 31(3) of 

this instrument). This Court has also considered that it could ñaddress the interpretation of a 

treaty provided it is directly related to the protection of human rights in a Member State of the 

inter-American system,ò even if  that instrument does not belong to the same regional system 

of protection.ò 

 

Case Of Gonzales Lluy et al v Ecuador (Preliminary objections, merits, reparations and costs) 

Inter-American Court of Human Rights Series C No 298 (1 September 2015) 

ñ21. [é] The Inter-American Court has reflected this in its case law; thus, in addition to the 

evolutive method, it has used other interpretation criteria, such as literal interpretation, 

systematic interpretation, and teleological interpretation. In this regard, the Court has 

understood that literal interpretation is the interpretation made in good faith in accordance with 

the ordinary meaning to be given to the terms used. The Court has used this type of 

interpretation when considering the literal meaning of some expressions and terms of the 

Convention and other treaties. Meanwhile, based on a systematic interpretation, the Court has 

maintained that the norms must be interpreted as part of a whole, the meaning and scope of 

which should be established in function of the legal system to which it belongs. In the context 

of this type of interpretation, the Court has analyzed the travaux préparatoires of the American 

Declaration and of the American Convention, as well as of some instruments of the universal 

system of human rights and other regional systems of protection such as the European and the 

African systems. The Court has also used the teleological or purposive interpretation. In this 

regard, the Court has analyzed the purpose of the norms involved in the interpretation, 

considering that the object and purpose of the treaty and the purposes of the inter-American 

human rights system are pertinent. Lastly, evolutive interpretation means that: Human rights 

treaties are living instruments whose interpretation must consider the changes over time and 

present day conditions. [é] That evolutive interpretation is consistent with the general rules 

of treaty interpretation established in Article 29 of the American Convention, and in the 1969 

Vienna Convention on the Law of Treaties. By making an evolutive interpretation, the Court 

has given special relevance to comparative law, and for these reasons has used domestic law 

or the case law of domestic courts when examining specific disputes in contentious cases.ò 

 

AFRICAN COURT OF HUMAN AND PEOPLEôS RIGHTS 

The Matter of Ingabire Victoire Umuhoza v Republic Of Rwanda, App No 003/2014 (7 

September 2018) 

ñ66. The Court recalls that it has already given the interpretation that direct or close members 

of the family who suffered physically or psychologically from the situation of the victim also 

fall within the definition of victim and may also claim reparation of the moral prejudice caused 

by the said suffering.ò 

 

COURT OF JUSTICE OF THE EUROPEAN UNION 

Case C-15/17 (Bosphorus Queen Shipping Ltd Corp. v Rajavartiolaitos), Judgment (Third 

Chamber) 11 July 2018 
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ñ67. In order to interpret the provisions of the Montego Bay Convention it is necessary to refer 

to the rules of customary international law reflected by Article 31 of the Vienna Convention, 

which are binding on the EU institutions and are part of the EU legal order and from which it 

is clear that a treaty must be interpreted in good faith, in accordance with the ordinary meaning 

to be given to the terms of the treaty in their context and in the light of its object and purpose.ò 

 

Case C464/13 and C465/13 (Europäische Schule München v Silvana Oberto and Barbara 

OôLeary) Judgment (Fourth Chamber) 11 March 2015 

ñ34. Therefore, although the Convention defining the Statute of the European Schools 

constitutes, as far as the European Union is concerned, an 

act of one of the institutions of the European Union, within the meaning of point 

(b) of the first paragraph of Article 267 TFEU, it is also governed by international law and, 

more specifically, as regards its interpretation, by the international law of treaties. 

35. The international law of treaties was consolidated, essentially, in the Vienna Convention. 

Under Article 1 of that convention, the latter applies to treaties between States. However, 

under Article 3(b) of that convention, the fact that it does not apply to international agreements 

concluded between States and other subjects of international law is not to affect the application 

to such agreements of any of the rules set forth in the Vienna Convention to which they would 

be subject under international law independently of that convention. [é] 

65. The case-law of the Complaints Board of the European Schools has subsequently 

developed on the basis of Article 80 of the Regulations for Members of the Seconded Staff; 

according to that case-law, it is possible to bring proceedings against acts adversely affecting 

an individual carried out by the management organs of the European schools. That case-

law should be considered to be a subsequent practice 

in the application of the Convention defining the Statute of the European Schools within the 

meaning of Article 31(3)(b) of the Vienna Convention.ò 
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Article 32 

Supplementary means of interpretation 
Recourse may be had to supplementary means of interpretation, including the preparatory work 

of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting 

from the application of article 31, or to determine the meaning when the interpretation 

according to article 31: 

(a) Leaves the meaning ambiguous or obscure; or  

(b) Leads to a result which is manifestly absurd or unreasonable. 

 

ȯɟɗɟɞ 32 

ɆɡɛˊɚɖɟɤɛŬŰɘəɎ ɛɏůŬ ŮɟɛɖɜŮɑŬɠ 

ȹɨɜŬŰŬɘ ɜŬ ɔɑɜŮɘ ˊɟɞůűɡɔɐ ůŮ ůɡɛˊɚɖɟɤɛŬŰɘəɎ ɛɏůŬ ŮɟɛɖɜŮɑŬɠ, ůɡɛˊŮɟɘɚŬɛɓŬɜɞɛɏɜɤɜ Űɤɜ 

ˊɟɞˊŬɟŬůəŮɡŬůŰɘəɩɜ ŮɟɔŬůɘɩɜ Űɖɠ ůɡɜɗɐəɖɠ əŬɘ Űɤɜ ˊŮɟɘůŰɎůŮɤɜ Űɖɠ ůɨɜŬɣɐɠ Űɖɠ, 

ˊɟɞəŮɘɛɏɜɞɡ ɜŬ ŮˊɘɓŮɓŬɘɤɗŮɑ Űɞ ɜɧɖɛŬ ˊɞɡ ˊɟɞəɨˊŰŮɘ Ŭˊɧ Űɖɜ ŮűŬɟɛɞɔɐ Űɞɡ Ɏɟɗɟɞɡ 31, ɐ 

ˊɟɞəŮɘɛɏɜɞɡ ɜŬ ˊɟɞůŭɘɞɟɘůŰŮɑ Űɞ ɜɧɖɛŬ, ůŮ ˊŮɟɑˊŰɤůɖ əŬŰɎ Űɖɜ ɞˊɞɑŬ ɖ əŬŰɎ Űɞ Ɏɟɗɟɞ 31 

ŮɟɛɖɜŮɑŬ: 

(Ŭ) ȷűɐɜŮɘ Űɞ ɜɧɖɛŬ ŬůŬűɏɠ ɐ ŭɡůɜɧɖŰɞȚ ɐ 

(ɓ) ɃŭɖɔŮɑ ůŮ ŬˊɞŰɏɚŮůɛŬ Űɞ ɞˊɞɑɞ ŰɡɔɢɎɜŮɘ ˊɟɞŭɐɚɤɠ ɎŰɞˊɞ ɐ ˊŬɟɎɚɞɔɞ. 

  

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

INTERNATIONAL COURT OF JUSTICE 

Maritime delimitation in the Indian Ocean (Somalia v Kenya) (Preliminary Objections) [2017] 

ICJ Rep 3 

ñ63. In interpreting the MOU, the Court will  apply the rules on interpretation to be found in 

Articles 31 and 32 of the Vienna Convention, which it has consistently considered to be 

reflective of customary international law.ò 

 

Case concerning Maritime Dispute (Peru v Chile) (Judgment) [2014] ICJ Rep 3 

ñ65. The Court considers that the minutes of the 1952 Conference summarize the discussions 

leading to the adoption of the 1952 Santiago Declaration, rather than record an agreement of 

the negotiating States. Thus, they are more appropriately characterized as travaux 

préparatoires which constitute supplementary means of interpretation within the meaning of 

Article 32 of the Vienna Convention on the Law of Treaties. 

66. In light of the above, the Court does not need, in principle, to resort to supplementary means 

of interpretation, such as the travaux préparatoires of the 1952 Santiago Declaration and the 

circumstances of its conclusion, to determine the meaning of that Declaration. However, as in 

other cases, the Court has considered the relevant material, which confirms the above 

interpretation of the 1952 Santiago Declaration.ò 

 

PERMANENT COURT OF ARBITRATION 

Arbitration Between the Republic of Croatia and the Republic of Slovenia (Croatia v Slovenia) 

Case 2012-04, Final Award, June 29, 2017  

ñ1074. The Tribunal reaches that conclusion on the basis of the ordinary meaning of the term, 

in accordance with the general rule of treaty interpretation set out in Article 31 of the Vienna 

Convention on the Law of Treaties. It has, however, also fully  considered the submissions of 

the Parties relating to the travaux préparatoires of the Arbitration Agreement, attending in 



 

 71 

particular to the changes in the wording of successive drafts of the Arbitration Agreement. If  

it had been necessary to have recourse to those supplementary means of interpretation in 

accordance with Article 32 of the Vienna Convention, the Tribunal would have come to the 

same conclusion.ò 

 

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION) 

Fábrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v Bolivarian 

Republic of Venezuela (ICSID Case No ARB/12/21) Award (13 November 2017) 

ñ291. The Tribunal has reached a firm conclusion on the proper interpretation of Articles 71 

and 72 of the ICSID Convention by resorting to the general rule of interpretation in Article 31 

of the VCLT. The Tribunal does not consider that resort to the supplementary means of 

interpretation in Article 32 is either justified or necessary. Nonetheless, in so far as the parties 

have made extensive reference to the travaux préparatoires for the ICSID Convention, the 

Tribunal proposes to make brief observations on the significance of these materials for the 

interpretation of Articles 71 and 72. [é] 

296. The Tribunal thus concludes that, whilst resort to the travaux préparatoires is not justified 

in accordance with the threshold established by Article 32 of the VCLT, the insights that can 

nevertheless be drawn from an examination of the travaux provide direct support for the 

Tribunalôs interpretation of Articles 71 and 72 of the ICSID Convention.ò 

 

EUROPEAN COURT OF HUMAN RIGHTS 

Naït-Liman v Switzerland, App No 51357/07 (ECHR, 12 March 2018) 

ñ192. With regard to the travaux préparatoires, the Court notes firstly that, in accordance with 

Article 32 of the Vienna Convention, these are only a ñsupplementary meansò of interpretation 

of treaties. It is thus necessary to take them into account on a subsidiary basis and with a certain 

restraint when interpreting the terms of a treaty (see, to similar effect, the prudence expressed 

by the ICJ in the Case of Maritime Delimitation and Territorial Questions between Qatar and 

Bahrain, Jurisdiction and Admissibility.ò 

 

INTER-AMERICAN COURT OF HUMAN RIGHTS 

Artavia Murillo  v. Costa Rica (Preliminary Objections, Merits, Reparations and Costs) Inter-

American Court of Human Rights Series C No 257 (28 November 2012) 

ñ193. Moreover, according to Article 32 of the Vienna Convention, ñthe supplementary means 

of interpretation, especially the preparatory work of the treaty, can be used in order to confirm 

the meaning resulting from that interpretation or when it leaves an ambiguous or obscure 

meaning, or leads to a result which is manifestly absurd or unreasonable.ò This means that they 

are usually used only in a subsidiary manner, after the methods of interpretation set out in 

Article 31 of the Vienna Convention have been used, in order to confirm the meaning that was 

found or to establish whether ambiguity remains in the interpretation or whether the application 

is absurd or unreasonable.ò 
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Article 33 

Interpretation of treaties authenticated in two or more languages 
1. When a treaty has been authenticated in two or more languages, the text is equally 

authoritative in each language, unless the treaty provides or the parties agree that, in case of 

divergence, a particular text shall prevail.  

2. A version of the treaty in a language other than one of those in which the text was 

authenticated shall be considered an authentic text only if  the treaty so provides or the parties 

so agree.  

3. The terms of the treaty are presumed to have the same meaning in each authentic text.  

4. Except where a particular text prevails in accordance with paragraph 1, when a comparison 

of the authentic texts discloses a difference of meaning which the application of articles 31 and 

32 does not remove, the meaning, which best reconciles the texts, having regard to the object 

and purpose of the treaty, shall be adopted. 

 

ȯɟɗɟɞ 33 

ȺɟɛɖɜŮɑŬ ůɡɜɗɖəɩɜ ŮˊɘɓŮɓŬɘɤɛɏɜɤɜ ůŮ ŭɨɞ ɐ ˊŮɟɘůůɧŰŮɟŮɠ ɔɚɩůůŮɠ 

1. ȳŰŬɜ ɖ ůɡɜɗɐəɖ ŮˊɘɓŮɓŬɘɩɗɖəŮ ɤɠ ŬɡɗŮɜŰɘəɐ ůŮ ŭɨɞ ɐ ˊŮɟɘůůɧŰŮɟŮɠ ɔɚɩůůŮɠ, Űɞ əŮɑɛŮɜɧ 

Űɖɠ ŰɡɔɢɎɜŮɘ Ůɝ ɑůɞɡ ŬɡɗŮɜŰɘəɧ ůŮ ɞˊɞɘŬŭɐˊɞŰŮ Ůə Űɤɜ ɔɚɤůůɩɜ ŬɡŰɩɜ, ŮəŰɧɠ ŮɎɜ ɖ ůɡɜɗɐəɖ 

ɞɟɑɕŮɘ ɐ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ ůɡɛűɤɜɞɨɜ, ɧŰɘ ůŮ ́ ŮɟɑˊŰɤůɖ ŭɘɘůŰŬɛɏɜɤɜ ɔɜɤɛɩɜ, ɞɟɘůɛɏɜɞ 

əŮɑɛŮɜɞ ɗŬ ɡˊŮɟɘůɢɨŮɘ. 

2. ȾŮɑɛŮɜɞ ůɡɜɗɐəɖɠ ůŮ ɔɚɩůůŬ ŭɘŬűɞɟŮŰɘəɐ Ŭˊɧ ŮəŮɑɜŮɠ ůŰɘɠ ɞˊɞɑŮɠ ŮˊɘɓŮɓŬɘɩɗɖəŮ ɤɠ 

ŬɡɗŮɜŰɘəɧ, ɗŮɤɟŮɑŰŬɘ ŬɡɗŮɜŰɘəɧ əŮɑɛŮɜɞ ɛɧɜɞ ŮɎɜ ɖ ůɡɜɗɐəɖ Űɞ ɞɟɑɕŮɘ ɐ ŰŬ ɛɏɟɖ ůɡɛűɩɜɖůŬɜ 

ůŮ ŬɡŰɧ. 

3. Ƀɘ ɧɟɞɘ Űɖɠ ůɡɜɗɐəɖɠ ŰŮəɛŬɑɟŮŰŬɘ ɧŰɘ ɏɢɞɡɜ Űɞ ɑŭɘɞ ɜɧɖɛŬ ůŮ əŬɗɏɜŬ Ůə Űɤɜ ŬɡɗŮɜŰɘəɩɜ 

əŮɘɛɏɜɤɜ. 

4. ɀŮ ŮɝŬɑɟŮůɖ Űɖɜ ˊŮɟɑˊŰɤůɖ əŬŰɎ Űɖɜ ɞˊɞɑŬ ɡˊŮɟɘůɢɨŮɘ ɞɟɘůɛɏɜɞ əŮɑɛŮɜɞ ůɨɛűɤɜŬ ɛŮ Űɖɜ 

ˊŬɟɎɔɟŬűɞ 1, ɧŰŬɜ Ŭˊɧ Űɖ ůɨɔəɟɘůɖ Űɤɜ ŬɡɗŮɜŰɘəɩɜ əŮɘɛɏɜɤɜ ŬɜŬəɨˊŰŮɘ əɎˊɞɘŬ ɜɞɖɛŬŰɘəɐ 

ŭɘŬűɞɟɎ, ɖ ɞˊɞɑŬ ŭŮɜ ŮəɚŮɑˊŮɘ ɛŮŰɎ Ŭˊɧ ŮűŬɟɛɞɔɐ Űɤɜ Ɏɟɗɟɤɜ 31 əŬɘ 32, ɗŬ ɡɘɞɗŮŰɖɗŮɑ Űɞ 

ɜɧɖɛŬ ˊɞɡ ůɡɛɓɘɓɎɕŮɘ əŬɚɨŰŮɟŬ ŰŬ əŮɑɛŮɜŬ, ɚŬɛɓŬɜɞɛɏɜɞɡ ɡˊɧɣɖ Űɞɡ ŬɜŰɘəŮɘɛɏɜɞɡ əŬɘ Űɞɡ 

ůəɞˊɞɨ Űɖɠ ůɡɜɗɐəɖɠ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

PERMANENT COURT OF ARBITRATION 

South China Sea Arbitration (The Republic of the Philippines v The Peopleôs Republic of 

China) Case No 2013-19, Award on Jurisdiction and Admissibility, October 29, 2015 

ñ216. Article 33 of the Vienna Convention on the Law of Treaties (the ñVienna Convention on 

the Law of Treatiesò or the ñVienna Conventionò) addresses the interpretation of a treaty 

authenticated in multiple languages and provides that, unless otherwise indicated, the text is 

equally authoritative in each language. Article 33 of the Vienna Convention also provides that 

ñwhen a comparison of the authentic texts discloses a difference of meaning which the 

application of articles 31 and 32 does not remove, the meaning which best reconciles the texts, 

having regard to the object and purpose of the treaty, shall be adopted.ò In the present case, 

and noting that the Convention is silent on the resolution of differences between its different 

versions, the Tribunal considers that the broader exception in the non- English texts, for 

ñdisputes . . . involving historic bays or titles,ò best reconciles the different versions.ò 

 

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION) 
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Orascom TMT Investments S.à r.l. v People, Democratic Republic of Algeria (ICSID Case No 

ARB/12/35) Final Award (31 May 2017) 

ñ282. The BIT was concluded in French, Dutch, and Arabic, all three texts being equally 

authentic. Pursuant to Article 33(3) of the VCLT, ñ[t]he terms of the treaty are presumed to 

have the same meaning in each authentic textò. There is no dispute between the Parties that the 

term siège social in the French language version has the same meaning as the corresponding 

terms in the Dutch and Arabic versions. The dispute is about what this term means. The 

Tribunal notes in this respect that, despite the three languages being equally authentic, initially  

both Parties presented arguments almost exclusively based on the French version of the BIT. 

It was only in reply to an invitation from the Tribunal after the Partiesô Post-hearing Briefs that 

they put forward materials and submissions on the Dutch and Arabic versions of the Treaty. 

As is shown in the subsequent analysis, the Tribunal has considered all three language versions, 

although the French version has attracted particular focus as a result of the Partiesô pleadings 

and the fact that the BIT was negotiated in French.ò 

 

WORLD TRADE ORGANIZATION 

United StatesðDefinitive Anti-Dumping and Countervailing Duties on Certain Products from 

ChinaðReport of the Appellate Body (11 March 2011) WT/DS379/AB/R 

ñ4.75 In case of differences of meanings among authentic texts, Article 33 of the Vienna 

Convention on the Law of Treaties 441 (Vienna Convention) requires an interpreter to adopt 

the meaning which best reconciles the texts, having regard to the object and purpose of the 

treaty. In our view, the meanings of under that best reconcile the texts of Article X:2 in English, 

French, and Spanish are in the form of and in the guise of.ò 

 

EUROPEAN COURT OF HUMAN RIGHTS 

Perinçek v Switzerland, App No 27510/08 (ECHR, 15 October 2015) 

ñ149. Under Article 31 § 1 of the 1969 Vienna Convention on the Law of Treaties, treaties are 

to be interpreted ñin good faith in accordance with the ordinary meaning to be given to the 

terms of the treaty in their context and in the light of its object and purposeò. Under Article 33 

§ 3 of that Convention, which deals with the interpretation of treaties which, like the 

Convention, are authenticated in two or more languages, the terms of a treaty are ñpresumed 

to have the same meaning in each authentic textò. Article 33 § 4 of that Convention states that 

when a comparison of the authentic texts discloses a difference of meaning that the application 

of the other rules of interpretation does not remove, the meaning that must be adopted is the 

one that ñbest reconciles the texts, having regard to the object and purpose of the treatyò. These 

latter rules must be read as elements of the general rule of interpretation laid down in Article 

31 § 1 of that Convention.ò 
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SECTION 4 

TREATIES AND THIRD STATES 
 

ɇɀȼɀȷ 4 

ɆɈɁŪȼȾȺɆ ȾȷȽ ɇɅȽɇȷ ȾɅȷɇȼ 

 

Article 34 

General rule regarding third States 
A treaty does not create either obligations or rights for a third State without its consent. 

 

 

ȯɟɗɟɞ 34  

 ũŮɜɘəɧɠ ȾŬɜɧɜŬɠ ůɢŮŰɘəɎ ɛŮ ɇɟɑŰŬ ȾɟɎŰɖ 

ɀɑŬ ůɡɜɗɐəɖ ŭŮɜ ŭɖɛɘɞɡɟɔŮɑ ɡˊɞɢɟŮɩůŮɘɠ ɐ ŭɘəŬɘɩɛŬŰŬ ɔɘŬ ŰɟɑŰɞ əɟɎŰɞɠ ɢɤɟɑɠ Űɖ ůɡɜŬɑɜŮůɐ 

Űɞɡ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

AFRICAN COURT OF HUMAN AND PEOPLEôS RIGHTS 

In the matter of Femi Falana v African Union, App No 001/2011 (26 June 2012) 

ñ70. In the present case, the African Union is not a party to the Protocol. As a legal person, an 

international organization like the African Union will  have the capacity to be party to a treaty 

between States if  such a treaty allows an international organization to become a party. As far 

as an International Organization is not a party to a treaty, it cannot be subject to legal 

obligations arising from that treaty. This is in line with Article 34 of the 1986 Vienna 

Convention on the Law of Treaties between States and International Organization or between 

International Organizations which provides: A treaty does not create either obligations or rights 

for a third State or a third organization without the consent of that State or that organization 

(see also Article 34 of the 1969 Vienna Convention on the Law of Treaties).ò 

 

COURT OF JUSTICE OF THE EUROPEAN UNION 

Case C104/16 P (Council of the European Union v Front Populaire pour la liberation de la 

Saguia-el-Hamra et du Rio de Oro) Judgment (Grand Chamber) 21 December 2016 

ñ100. Finally, under the general international-law principle of the relative effect of treaties, of 

which the rule contained in Article 34 of the Vienna Convention is a specific expression, 

treaties do not impose any obligations, or confer any rights, on third States without their 

consent.ò 

 

Case C-266/16 (Western Sahara Campaign UK v Commissioners for Her Majestyôs Revenue 

and Customs Secretary of State for Environment, Food and Rural Affairs) Judgment (Grand 

Chamber), 27 February 2018 

ñ63. If  the territory of Western Sahara were to be included within the scope of the Association 

Agreement, that would be contrary to certain rules of general international law that are 

applicable in relations between the European Union and Kingdom of Morocco, namely the 

principle of self-determination, stated in Article 1 of the Charter of the United Nations, and the 

principle of the relative effect of treaties, of which Article 34 of the Vienna Convention is a 

specific expression (judgment of 21 December 2016, Council v Front Polisario, C104/16 P, 

EU:C:2016:973, paragraphs 88 to 93, 100, 103 to 107 and 123).ò 

  



 

 75 

 

 

Article 35 

Treaties providing for obligations for third States 
An obligation arises for a third State from a provision of a treaty if  the parties to the treaty 

intend the provision to be the means of establishing the obligation and the third State expressly 

accepts that obligation in writing. 

 

ȯɟɗɟɞ 35 

ɆɡɜɗɐəŮɠ ˊɞɡ ˊɟɞɓɚɏˊɞɡɜ ɡˊɞɢɟŮɩůŮɘɠ ɔɘŬ ŰɟɑŰŬ ȾɟɎŰɖ 

Ɉˊɞɢɟɏɤůɖ ŬɜŬəɨˊŰŮɘ ɔɘŬ ŰɟɑŰɞ ȾɟɎŰɞɠ Ŭˊɧ ɛɑŬ ŭɘɎŰŬɝɖ ůɡɜɗɐəɖɠ Ŭɜ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ 

ˊɟɞŰɑɗŮɜŰŬɘ ɛɏůɤ Űɖɠ ŭɘɎŰŬɝɖɠ ɜŬ ɗŮůˊɑůɞɡɜ Űɖɜ ɡˊɞɢɟɏɤůɖ əŬɘ Űɞ ŰɟɑŰɞ ȾɟɎŰɞɠ ŮəűɟɎůŮɘ 

ɟɖŰɎ əŬɘ ɔɟŬˊŰɎ Űɖɜ Ŭˊɞŭɞɢɐ Űɖɠ ɡˊɞɢɟɏɤůɖɠ. 
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Article 36 

Treaties providing for rights for third States 
1. A right arises for a third State from a provision of a treaty if  the parties to the treaty intend 

the provision to accord that right either to the third State, or to a group of States to which it 

belongs, or to all States, and the third State assents thereto. Its assent shall be presumed so long 

as the contrary is not indicated, unless the treaty otherwise provides. 

2. A State exercising a right in accordance with paragraph 1 shall  comply with the conditions 

for its exercise provided for in the treaty or established in conformity with the treaty. 

 

ȯɟɗɟɞ 36 

ɆɡɜɗɐəŮɠ ˊɞɡ ˊɟɞɓɚɏˊɞɡɜ ŭɘəŬɘɩɛŬŰŬ ɔɘŬ ŰɟɑŰŬ ȾɟɎŰɖ 

1. ȹɘəŬɑɤɛŬ ŬɜŬəɨˊŰŮɘ ɔɘŬ ŰɟɑŰɞ ȾɟɎŰɞɠ Ŭˊɧ ɛɑŬ ŭɘɎŰŬɝɖ ůɡɜɗɐəɖɠ Ŭɜ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ 

ˊɟɞŰɑɗŮɜŰŬɘ ɜŬ ˊŬɟŬɢɤɟɐůɞɡɜ ɛɏůɤ Űɖɠ ŭɘɎŰŬɝɖɠ Űɞ ŭɘəŬɑɤɛŬ ŮɑŰŮ ůŰɞ ŰɟɑŰɞ ȾɟɎŰɞɠ, ŮɑŰŮ ůŮ 

ɞɛɎŭŬ ȾɟŬŰɩɜ ůŰɖɜ ɞˊɞɑŬ ŬɡŰɧ ŬɜɐəŮɘ, ŮɑŰŮ ůŮ ɧɚŬ ŰŬ ȾɟɎŰɖ, əŬɘ Űɞ ŰɟɑŰɞ ȾɟɎŰɞɠ ůɡɜŬɘɜŮɑ 

ůŮ ŬɡŰɧ. ȼ ůɡɜŬɑɜŮůɐ Űɞɡ ŰŮəɛŬɑɟŮŰŬɘ ɔɘŬ ɧůɞ ŭɘɎůŰɖɛŬ ŭŮɜ ɡˊɞŭɖɚɩɜŮŰŬɘ Űɞ ŬɜŰɑɗŮŰɞ, ŮəŰɧɠ 

Ŭɜ ɖ ůɡɜɗɐəɖ ɞɟɑɕŮɘ ŭɘŬűɞɟŮŰɘəɎ. 

2. ȰɜŬ ȾɟɎŰɞɠ ˊɞɡ ŬůəŮɑ ŭɘəŬɑɤɛŬ ůɨɛűɤɜŬ ɛŮ Űɖɜ ˊŬɟɎɔɟŬűɞ 1 ɗŬ ůɡɛɛɞɟűɩɜŮŰŬɘ ɛŮ Űɘɠ 

ˊɟɞɦˊɞɗɏůŮɘɠ ŮɜɎůəɖůɐɠ Űɞɡ ɧˊɤɠ ˊɟɞɓɚɏˊɞɜŰŬɘ ůŰɖ ůɡɜɗɐəɖ ɐ ɗŮɛŮɚɘɩɜɞɜŰŬɘ ůɨɛűɤɜŬ ɛŮ 
Űɖ ůɡɜɗɐəɖ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

PERMANENT COURT OF ARBITRATION 

Inspection and Control Services Limited (United Kingdom) v The Republic of Argentina, Case 

No 2010-9, Award on Jurisdiction, February 10, 2012 

ñ271. According to the law of treaties, when exercising a right provided for it in a given treaty, 

a third party like the investor, shall comply with the conditions for the exercise of that right 

provided for in the treaty or established in conformity with the treaty. [é] fn.299 See, in the 

analogous context of treaties providing for rights for third States, Article 36(2) of the VCLT: 

ñA State exercising a right in accordance with paragraph 1 shall comply with the conditions 

for its exercise provided for in the treaty or established in conformity with the treaty.ò 
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Article 37 

Revocation or modification of obligations or rights of third States 
1. When an obligation has arisen for a third State in conformity with article 35, the obligation 

may be revoked or modified only with the consent of the parties to the treaty and of the third 

State, unless it is established that they had otherwise agreed. 

2. When a right has arisen for a third State in conformity with article 36, the right may not be 

revoked or modified by the parties if  it is established that the right was intended not to be 

revocable or subject to modification without the consent of the third State. 

 

ȯɟɗɟɞ 37 

ȷɜɎəɚɖůɖ ɐ Űɟɞˊɞˊɞɑɖůɖ ɡˊɞɢɟŮɩůŮɤɜ ɐ ŭɘəŬɘɤɛɎŰɤɜ ŰɟɑŰɤɜ ȾɟŬŰɩɜ 

1. ȳŰŬɜ ɛɑŬ ɡˊɞɢɟɏɤůɖ ɏɢŮɘ ŬɜŬəɨɣŮɘ ɔɘŬ ɏɜŬ ŰɟɑŰɞ ȾɟɎŰɞɠ ůɨɛűɤɜŬ ɛŮ Űɞ Ɏɟɗɟɞ 35, ɖ 

ɡˊɞɢɟɏɤůɖ ɛˊɞɟŮɑ ɜŬ ŬɜŬəɚɖɗŮɑ ɐ ɜŬ ŰɟɞˊɞˊɞɘɖɗŮɑ ɛɧɜɞ ɛŮ Űɖ ůɡɜŬɑɜŮůɖ Űɤɜ 

ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ əŬɘ Űɞɡ ŰɟɑŰɞɡ ȾɟɎŰɞɡɠ, ŮəŰɧɠ ŮɎɜ ˊɟɞəɨˊŰŮɘ ɧŰɘ ŮɑɢŬɜ ůɡɛűɤɜɐůŮɘ 

ŭɘŬűɞɟŮŰɘəɎ. 

2. ȳŰŬɜ ɏɜŬ ŭɘəŬɑɤɛŬ ɏɢŮɘ ŬɜŬəɨɣŮɘ ɔɘŬ ɏɜŬ ŰɟɑŰɞ ȾɟɎŰɞɠ ůɨɛűɤɜŬ ɛŮ Űɞ Ɏɟɗɟɞ 36, Űɞ 

ŭɘəŬɑɤɛŬ ŭŮɜ ɛˊɞɟŮɑ ɜŬ ŬɜŬəɚɖɗŮɑ ɐ ɜŬ ŰɟɞˊɞˊɞɘɖɗŮɑ Ŭˊɧ ŰŬ ɛɏɟɖ ŮɎɜ ɗŮɛŮɚɘɩɜŮŰŬɘ ɧŰɘ Űɞ 

ŭɘəŬɑɤɛŬ ˊɟɞɞɟɘɕɧŰŬɜ ɜŬ ŮɑɜŬɘ ɛɖ ŬɜŬəɚɖŰɧ ɐ ɛɖ ɡˊɞəŮɑɛŮɜɞ ůŮ Űɟɞˊɞˊɞɑɖůɖ ɢɤɟɑɠ Űɖ 

ůɡɜŬɑɜŮůɖ Űɞɡ ŰɟɑŰɞɡ ȾɟɎŰɞɡɠ. 

 

  



 

 78 

 

 

Article 38 

Rules in a treaty becoming binding on third States through international custom 
Nothing in articles 34 to 37 precludes a rule set forth in a treaty from becoming binding upon 

a third State as a customary rule of international law, recognized as such. 

 

ȯɟɗɟɞ 38 

ȾŬɜɧɜŮɠ ůŮ ůɡɜɗɐəɖ ˊɞɡ əŬɗɑůŰŬɜŰŬɘ ŭŮůɛŮɡŰɘəɞɑ ɔɘŬ ŰɟɑŰŬ əɟɎŰɖ ɛɏůɤ ŭɘŮɗɜɞɨɠ Ůɗɑɛɞɡ 

Ƀɘ ŭɘŬŰɎɝŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 34 ɛŮ 37 ŭŮɜ ŬˊɞəɚŮɑɞɡɜ əŬɜɧɜŬ ˊɞɡ ɏɢŮɘ ŬˊɞŰɡˊɤɗŮɑ ůŮ ɛɑŬ 

ůɡɜɗɐəɖ Ŭˊɧ Űɞ ɜŬ əŬŰŬůŰŮɑ ŭŮůɛŮɡŰɘəɧɠ ɔɘŬ ŰɟɑŰɞ ȾɟɎŰɞɠ ɤɠ Ůɗɘɛɘəɧɠ əŬɜɧɜŬɠ ŭɘŮɗɜɞɨɠ 

ŭɘəŬɑɞɡ, ŬɜŬɔɜɤɟɘůɛɏɜɞɠ ɤɠ ŰɏŰɞɘɞɠ. 
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PART IV  

AMENDMENT AND MODIFICATION OF TREATIES 
 

 

ɀȺɅɃɆ IV  

ȷɁȷŪȺȵɅȼɆȼ ȾȷȽ ɇɅɃɄɃɄɃȲȼɆȼ ɆɈɁŪȼȾȵɁ 
 

Article 39 

General rule regarding the amendment of treaties 
A treaty may be amended by agreement between the parties. The rules laid down in Part II  

apply to such an agreement except insofar as the treaty may otherwise provide. 

 

ȯɟɗɟɞ 39 

ũŮɜɘəɞɑ əŬɜɧɜŮɠ ůɢŮŰɘəɎ ɛŮ Űɖɜ ŬɜŬɗŮɩɟɖůɖ Űɤɜ ůɡɜɗɖəɩɜ 

ɀɑŬ ůɡɜɗɐəɖ ɛˊɞɟŮɑ ɜŬ ŬɜŬɗŮɤɟɖɗŮɑ ɛŮ ůɡɛűɤɜɑŬ Űɤɜ ůɡɛɓŬɚɚɧɛŮɜɤɜ ɛŮɟɩɜ. Ƀɘ əŬɜɧɜŮɠ 

ˊɞɡ ŬɜŬűɏɟɞɜŰŬɘ ůŰɞ ɀɏɟɞɠ II  ŮűŬɟɛɧɕɞɜŰŬɘ ůŮ ŰɏŰɞɘŬ ůɡɛűɤɜɑŬ ŮəŰɧɠ ŮɎɜ ɖ ůɡɜɗɐəɖ ɞɟɑɕŮɘ 

ŭɘŬűɞɟŮŰɘəɎ. 
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Article 40 

Amendment of multilateral treaties 
1. Unless the treaty otherwise provides, the amendment of multilateral treaties shall be 

governed by the following paragraphs. 

2. Any proposal to amend a multilateral treaty as between all the parties must be notified to all 

the contracting States, each one of which shall have the right to take part in: 

(a) the decision as to the action to be taken in regard to such proposal; 

(b) the negotiation and conclusion of any agreement for the amendment of the treaty. 

3. Every State entitled to become a party to the treaty shall also be entitled to become a party 

to the treaty as amended. 

4. The amending agreement does not bind any State already a party to the treaty which does 

not become a party to the amending agreement; article 30, paragraph 4 (b), applies in relation 

to such State. 

5. Any State which becomes a party to the treaty after the entry into force of the amending 

agreement shall, failing an expression of a different intention by that State: 

(a) be considered as a party to the treaty as amended; and 

(b) be considered as a party to the unamended treaty in relation to any party to the treaty not 

bound by the amending agreement. 

 

ȯɟɗɟɞ 40 

ȷɜŬɗŮɩɟɖůɖ ˊɞɚɡɛŮɟɩɜ ůɡɜɗɖəɩɜ 

1. ȺəŰɧɠ ŮɎɜ ɖ ůɡɜɗɐəɖ ɞɟɑɕŮɘ ŭɘŬűɞɟŮŰɘəɎ, ɖ ŬɜŬɗŮɩɟɖůɖ Űɤɜ ́ ɞɚɡɛŮɟɩɜ ůɡɜɗɖəɩɜ ŭɘɏˊŮŰŬɘ 

Ŭˊɧ Űɘɠ ŬəɧɚɞɡɗŮɠ ˊŬɟŬɔɟɎűɞɡɠ. 

2. ɃˊɞɘŬŭɐˊɞŰŮ ˊɟɧŰŬůɖ ŬɜŬɗŮɩɟɖůɖɠ ˊɞɚɡɛŮɟɞɨɠ ůɡɜɗɐəɖɠ ɛŮŰŬɝɨ ɧɚɤɜ Űɤɜ 

ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ ˊɟɏˊŮɘ ɜŬ əɞɘɜɞˊɞɘŮɑŰŬɘ ůŮ ɧɚŬ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ȾɟɎŰɖ, əŬɗɏɜŬ Ůə 

Űɤɜ ɞˊɞɑɤɜ ɏɢŮɘ Űɞ ŭɘəŬɑɤɛŬ ɜŬ ɚɎɓŮɘ ɛɏɟɞɠ: 

(Ŭ) ɆŰɖɜ ŬˊɧűŬůɖ ůɢŮŰɘəɎ ɛŮ Űɖɜ ˊɟɞɠ ŬɜɎɚɖɣɖ ŮɜɏɟɔŮɘŬ ˊɞɡ ŬűɞɟɎ Űɖɜ ɤɠ Ɏɜɤ ˊɟɧŰŬůɖȚ 

(ɓ) ɆŰɖɜ ŭɘŬˊɟŬɔɛɎŰŮɡůɖ əŬɘ ůɨɜŬɣɖ ɞˊɞɘŬůŭɐˊɞŰŮ ůɡɛűɤɜɑŬɠ ɔɘŬ Űɖɜ ŬɜŬɗŮɩɟɖůɖ Űɖɠ 

ůɡɜɗɐəɖɠ. 

3. ȾɎɗŮ ȾɟɎŰɞɠ ˊɞɡ ŭɘəŬɘɞɨŰŬɘ ɜŬ ŬˊɞŰŮɚɏůŮɘ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ ůŰɖ ůɡɜɗɐəɖ, ŭɘəŬɘɞɨŰŬɘ 

Ůˊɑůɖɠ ɜŬ ŬˊɞŰŮɚɏůŮɘ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ Űɖɠ ŬɜŬɗŮɤɟɖɗŮɑůŬɠ ůɡɜɗɐəɖɠ. 

4. ȼ ůɡɛűɤɜɑŬ ŬɜŬɗŮɩɟɖůɖɠ ŭŮɜ ŭŮůɛŮɨŮɘ əŬɜɏɜŬ ȾɟɎŰɞɠ, Űɞ ɞˊɞɑɞ ŮɑɜŬɘ ɐŭɖ ůɡɛɓŬɚɚɧɛŮɜɞ 

ɛɏɟɞɠ Űɖɠ ůɡɜɗɐəɖɠ ŬɚɚɎ ŭŮɜ əŬɗɑůŰŬŰŬɘ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ Űɖɠ ůɡɛűɤɜɑŬɠ ŬɜŬɗŮɩɟɖůɖɠȚ 

Űɞ Ɏɟɗɟɞ 30 ˊŬɟ. 4 (ɓ) ŮűŬɟɛɧɕŮŰŬɘ ɤɠ ˊɟɞɠ Űɞ ȾɟɎŰɞɠ ŬɡŰɧ. 

5. ȾɎɗŮ ȾɟɎŰɞɠ Űɞ ɞˊɞɑɞ əŬɗɑůŰŬŰŬɘ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ Űɖɠ ůɡɜɗɐəɖɠ əŬŰɧˊɘɜ Űɖɠ ɗɏůŮɤɠ 

ůŮ ɘůɢɨ Űɖɠ ůɡɛűɤɜɑŬɠ ŬɜŬɗŮɩɟɖůɖɠ əŬɘ Űɞ ɞˊɞɑɞ ˊŬɟŬɚŮɑˊŮɘ ɜŬ ŮəűɟɎůŮɘ ŭɘŬűɞɟŮŰɘəɐ 

ˊɟɧɗŮůɖ: 

(Ŭ) ɗŬ ɗŮɤɟŮɑŰŬɘ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ Űɖɠ ŬɜŬɗŮɤɟɖɗŮɑůŬɠ ůɡɜɗɐəɖɠȚ əŬɘ 

(ɓ) ɗŬ ɗŮɤɟŮɑŰŬɘ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ Űɖɠ Ŭɟɢɘəɐɠ ůɡɜɗɐəɖɠ ůŮ ůɢɏůɖ ɛŮ əɎɗŮ ůɡɛɓŬɚɚɧɛŮɜɞ 

ɛɏɟɞɠ ˊɞɡ ŭŮɜ ŭŮůɛŮɨŮŰŬɘ Ŭˊɧ Űɖɜ ůɡɛűɤɜɑŬ ŬɜŬɗŮɩɟɖůɖɠ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

WORLD TRADE ORGANIZATION 

European UnionðMeasures Affecting Tariff Concessions on Certain Poultry Meat Productsð

Report of the Panel (28 March 2017) WT/DS492/R 

ñ7.514. However, in EC ï Bananas III  (Article 21.5 ï Ecuador II)  / EC ï Bananas III  (Article 

21.5 ï US), the Appellate Body confirmed that the modification of Schedules ñdoes not require 

formal amendmentò pursuant to Article X of the WTO Agreement, and is not subject to the 
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ñformal acceptance processò provided for in Article X:7 of the WTO Agreement. The 

Appellate Body set forth its understanding of the relationship between Article X of the WTO 

Agreement and Article XXVIII  of the GATT 1994 as follows: 

Article X of the WTO Agreement sets out rules and procedures to amend the provisions in the 

Multilateral Trade Agreements. Article X specifies the process and quorum required to amend 

particular provisions or covered agreements. Amendments, unlike waivers, are not limited in 

time and create new or modify existing rights and obligations for WTO Members. Special rules 

on acceptance and entry into force apply, depending on the provisions that are being amended 

and on whether the amendment ñwould alter the rights and obligations of the Membersò. 

Amendments to the WTO Agreement and to a Multilateral Trade Agreement in Annex 1 enter 

into force following a formal acceptance process pursuant to Article X:7. 

The modification of Schedules of Concessions, which are an integral part of the GATT 1994, 

does not require a formal amendment pursuant to Article X of the WTO Agreement, but is 

enacted through a special procedure set out in Article XXVIII  of the GATT 1994 or through 

multilateral rounds of tariff negotiations. Pursuant to Article XXVIII,  a Member may modify 

or withdraw a concession annexed to the GATT 1994 by negotiation and agreement with other 

Members that are ñprimarily concernedò, and in consultation with Members that have a 

substantial interest in the concession. Article XXVIII:2  provides that, in an agreement on the 

renegotiation of a concession, which may include compensatory adjustment, WTO Members 

ñshall endeavor to maintain a general level of reciprocal and mutually advantageous 

concessions not less favorable to trade than that provided for in this Agreement prior to such 

negotiationsò. If  an agreement cannot be reached, the modifying Member is free to modify or 

withdraw the concession, while other Members that are primarily concerned or have a 

substantial interest in the concession are free to withdraw substantially equivalent concessions 

initially  negotiated with the modifying Member. 

7.515. Thus, the Appellate Body explained that Article XXVIII  is a ñspecial procedureò 
through which the ñmodificationò of a Schedule ñis enactedò. China has suggested that 

ñconsistent with the principle set forth in Article 40 of the Vienna Convention on the Law of 

Treaties, unless the treaty otherwise provides, amendments to a multilateral treaty can only 

occur with the participation of all contracting Statesò. We observe however that Article 40 of 

the Vienna Convention is, by its own terms, a default rule that applies ñunless the treaty 

otherwise providesò. In stating that Article XXVIII  is a ñspecial procedureò through which the 

ñmodificationò of a Schedule ñis enactedò, the Appellate Body has recognized that Article 

XXVIII  is a sui generis procedure.ò 
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Article 41 

Agreements to modify multilateral treaties between certain of the parties only 
1. Two or more of the parties to a multilateral treaty may conclude an agreement to modify the 

treaty as between themselves alone if:  

(a) the possibility of such a modification is provided for by the treaty; or 

(b) the modification in question is not prohibited by the treaty and: 

(i) does not affect the enjoyment by the other parties of their rights under the treaty or the 

performance of their obligations; 

(ii)  does not relate to a provision, derogation from which is incompatible with the effective 

execution of the object and purpose of the treaty as a whole. 

2. Unless in a case falling under paragraph 1 (a) the treaty otherwise provides, the parties in 

question shall notify the other parties of their intention to conclude the agreement and of the 

modification to the treaty for which it provides. 

 
ȯɟɗɟɞ 41  

ɆɡɛűɤɜɑŮɠ Űɟɞˊɞˊɞɑɖůɖɠ ˊɞɚɡɛŮɟɩɜ ůɡɜɗɖəɩɜ ɛŮŰŬɝɨ  

ɞɟɘůɛɏɜɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ 

1. ȹɨɞ ɐ ́ ŮɟɘůůɧŰŮɟŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ ɛɘŬɠ ˊɞɚɡɛŮɟɞɨɠ ůɡɜɗɐəɖɠ ɛˊɞɟɞɨɜ ɜŬ ůɡɜɎɣɞɡɜ 

ɛŮŰŬɝɨ Űɞɡɠ ɛɘŬ ůɡɛűɤɜɑŬ Űɟɞˊɞˊɞɑɖůɖɠ Űɖɠ ůɡɜɗɐəɖɠ ŮɎɜ: 

(Ŭ) ȼ ŭɡɜŬŰɧŰɖŰŬ ŰɏŰɞɘŬɠ Űɟɞˊɞˊɞɑɖůɖɠ ˊɟɞɓɚɏˊŮŰŬɘ Ŭˊɧ Űɖɜ ɑŭɘŬ Űɖ ůɡɜɗɐəɖȚ ɐ 

(ɓ) ȼ ɡˊɧ ŮɝɏŰŬůɖ Űɟɞˊɞˊɞɑɖůɖ ŭŮɜ ŬˊŬɔɞɟŮɨŮŰŬɘ Ŭˊɧ Űɖɜ ůɡɜɗɐəɖ əŬɘ: 

(i) ŭŮɜ ŮˊɖɟŮɎɕŮɘ Űɖɜ ŬˊɞɚŬɓɐ Űɤɜ, ŬˊɞɟɟŮɞɛɏɜɤɜ Ŭˊɧ Űɖ ůɡɜɗɐəɖ, ŭɘəŬɘɤɛɎŰɤɜ ɐ Űɖɜ 

Ůəˊɚɐɟɤůɖ Űɤɜ ɡˊɞɢɟŮɩůŮɤɜ Űɤɜ ɡˊɞɚɞɑˊɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜȚ 

(ii ) ŭŮɜ ůɢŮŰɑɕŮŰŬɘ ɛŮ ŭɘɎŰŬɝɖ, ˊŬɟɏəəɚɘůɖ Ŭˊɧ Űɖɜ ɞˊɞɑŬ ŮɑɜŬɘ ŬůɨɛɓŬŰɖ ɛŮ Űɖɜ 

ŬˊɞŰŮɚŮůɛŬŰɘəɐ Ůəˊɚɐɟɤůɖ Űɞɡ ŬɜŰɘəŮɘɛɏɜɞɡ əŬɘ Űɞɡ ůəɞˊɞɨ Űɖɠ ůɡɜɗɐəɖɠ ůŰɞ ůɨɜɞɚɧ Űɖɠ. 

2. ȺəŰɧɠ ŮɎɜ ɖ ůɡɜɗɐəɖ ɞɟɑɕŮɘ ŭɘŬűɞɟŮŰɘəɎ ůŮ ˊŮɟɘˊŰɩůŮɘɠ ˊɞɡ ŮɛˊɑˊŰɞɡɜ ůŰɖɜ ˊŬɟɎɔɟŬűɞ 1 

(Ŭ), ŰŬ Ůɜ ɚɧɔɤ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ ɞűŮɑɚɞɡɜ ɜŬ əɞɘɜɞˊɞɘɐůɞɡɜ ůŰŬ ɡˊɧɚɞɘˊŬ ůɡɛɓŬɚɚɧɛŮɜŬ 

ɛɏɟɖ Űɖɜ ˊɟɧɗŮůɐ Űɞɡɠ ɜŬ ůɡɜɎɣɞɡɜ Űɖ ůɡɛűɤɜɑŬ əŬɘ Űɖɜ Űɟɞˊɞˊɞɑɖůɖ Űɖɠ ůɡɜɗɐəɖɠ ˊɞɡ 

ˊɟɞɓɚɏˊŮŰŬɘ ůŮ ŬɡŰɐ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION) 

Blusun S.A., Jean-Pierre Lecorcier and Michael Stein v Italian Republic (ICSID Case No 

ARB/14/3) Award (27 December 2016) 

ñ245. The Respondent argues that this issue must be assessed in light of Articles 30 and 41 of 

the VCLTé. Lastly, the Respondent alleges that Article 41(l)(a) of the VCLT allows parties 

to an agreement to enter into another treaty which modifies the initial agreement among 

themselves. According to the Respondent, the Lisbon Treaty respects the spirit of the VCLT 

because it did not impact the rights of other Contracting Parties or the performance of their 

obligations under the ECT.ò 

 

Electrabel S.A. v Republic of Hungary (ICSID Case No ARB/07/19) Decision on Jurisdiction, 

Applicable Law and Liability  (30 November 2012) 

ñ3.43. Article 41 VCLT (ñAgreements to modify multilateral treaties between certain of the 

parties onlyò) provides: ñ1. Two or more of the parties to a multilateral treaty may conclude an 

agreement  to  modify  the  treaty  as  between  themselves  alone  if:   (a)  the  possibility  of 
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such a modification is provided for by the treaty; or (b) the modification in question is not 

prohibited by the treaty and: (i) does not affect the enjoyment by the other parties of their rights 

under the treaty or the performance of their obligations; (ii)  does not relate to a provision, 

derogation from which is incompatible with the effective execution of the object and purpose 

of the treaty as a whole. 

2. Unless in a case falling under paragraph 1(a) the treaty otherwise provides, the parties in 

question shall notify the other parties of their intention to conclude the agreement and of the 

modification to the treaty for which it provides.ò 

 

Vattenfall AB and others v Federal Republic of Germany (ICSID Case No ARB/12/12) 

Decision on the Achmea Issue (31 August 2018) 

ñ219. Regarding Article 41(1) VCLT, this provides that ñtwo or more of the parties to a 

multilateral treaty may conclude an agreement to modify the treaty as between themselves 

alone if  . . . (b) The modification in question is not prohibited by the treatyò. It is further 

required that the modification does not affect the enjoyment by the other parties of their rights 

and performance of their obligations, and that the modification in question ñdoes not relate to 

a provision, derogation from which is incompatible with the effective execution of the object 

and purpose of the treaty as a whole. 

220. The EC relies on this provision to assert that the following legal rules and provisions 

ñcould be interpretedò as a modification of the ECT, on the basis that they ñhave been re-

affirmed by Germany and Sweden subsequent to the ratification of the ECTò: The investment 

protection rules of [EU] law, as well as the principles concerning the competences and the 

system of judicial protection, including in particular the general principle of autonomy of [EU] 

law, Articles 4(3) and 19 TEU and ȷrticles 267 and 344 TFEU . . . 21.The Tribunal is not 

persuaded by this argument. It is unclear what precise modification of the ECT is alleged to 

have taken place. Moreover, the Tribunal considers that the modification proposed by the EC 

would be ñprohibited by the treatyò, contrary to Article 41(1)(b) VCLT. Specifically, Article 

16 ECT prevents the EU Treaties from being construed so as to derogate from more favorable 

rights of the Investor in Parts III  and V ECT, including the right to dispute resolution.ò 

 

WORLD TRADE ORGANIZATION 

PeruðAdditional Duty on Imports of Certain Agricultural ProductsðReport of the Appellate 

Body (31 July 2015) WT/DS475/AB/R 

ñ5.111. In any event, even assuming arguendo that the provisions of the FTA allowed Peru to 

maintain a WTO-inconsistent PRS, we are not convinced that, as Peru suggested before the 

Panel, such alleged modification as between the FTA parties would be subject to Article 41 of 

the Vienna Convention. Part IV  of the Vienna Convention, which is entitled ñAmendment and 

Modification of Treatiesò, provides rules for the modifications of treaty terms. In particular, 

Article 41 concerns ñAgreements to modify multilateral treaties between certain of the parties 

only.ò Before the Panel, Peru seemed itself to rely on the distinction that the Vienna Convention 

draws between rules of interpretation and rules concerning modifications, when it referred to 

Article 41 of the Vienna Convention in making its arguments that the FTA provisions modified 

the relevant WTO provisions between Peru and Guatemala. 

5.112. Nevertheless, we note that the WTO agreements contain specific provisions addressing 

amendments, waivers, or exceptions for regional trade agreements, which prevail over the 

general provisions of the Vienna Convention, such as Article 41. This is particularly true in the 

case of FTAs considering that Article XXIV  of the GATT 1994 specifically permits departures 

from certain WTO rules in FTAs. However, Article XXIV  conditions such departures on the 

fulfilment of the rule that the level of duties and other regulations of commerce, applicable in 
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each of the FTA members to the trade of non-FTA members, shall not be higher or more 

restrictive than those applicable prior to the formation of the FTA. [é] 

5.119. Moreover, while Peru is asking us to reverse the Panel's findings that, ñinasmuch as the 

Free Trade Agreement signed by Peru and Guatemala in December 2011 had not entered into 

force, it was not necessary for the Panel to rule on whether the parties could, by means of the 

FTA, modify as between themselves their rights and obligations under the covered 

agreementsò, on appeal, Peru has not challenged the Panel's finding that an agreement that has 

not yet entered into force, such as the FTA, cannot modify the rights and obligations under the 

covered agreements. In the light of this, we find that the Panel did not err in declining to make 

findings as to whether the FTA modified the WTO rights and obligations between Peru and 

Guatemala because the FTA was not in force.ò 
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PART V 

INVALIDITY , TERMINATION AND SUSPENSION OF THE OPERATION OF TREATIES 
 

SECTION 1 

GENERAL PROVISIONS 
 

ɀȺɅɃɆ V 

ȷȾɈɅɃɇȼɇȷ, ɇȺɅɀȷɇȽɆɀɃɆ ȾȷȽ ȷɁȷɆɇɃȿȼ ȺūȷɅɀɃũȼɆ ɇɋɁ ɆɈɁŪȼȾɋɁ  

  

ɇɀȼɀȷ 1 

ũȺɁȽȾȺɆ ȹȽȷɇȷɂȺȽɆ 

 

Article 42 

Validity and continuance in force of treaties 
1. The validity of a treaty or of the consent of a State to be bound by a treaty may be impeached 

only through the application of the present Convention. 

2. The termination of a treaty, its denunciation or the withdrawal of a party, may take place 

only as a result of the application of the provisions of the treaty or of the present Convention. 

The same rule applies to suspension of the operation of a treaty. 

 

ȯɟɗɟɞ 42 

ȺɔəɡɟɧŰɖŰŬ əŬɘ ŭɘŬŰɐɟɖůɖ Űɖɠ ɘůɢɨɞɠ Űɤɜ ůɡɜɗɖəɩɜ 

1. ȼ ŮɔəɡɟɧŰɖŰŬ ůɡɜɗɐəɖɠ ɐ Űɖɠ ůɡɜŬɑɜŮůɖɠ ȾɟɎŰɞɡɠ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ ŬɡŰɐɜ ɛˊɞɟɞɨɜ ɜŬ 

ŬɛűɘůɓɖŰɖɗɞɨɜ ɛɧɜɞ əŬŰô ŮűŬɟɛɞɔɐ Űɖɠ ˊŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ. 

2. Ƀ ŰŮɟɛŬŰɘůɛɧɠ ůɡɜɗɐəɖɠ, ɖ əŬŰŬɔɔŮɚɑŬ ŬɡŰɐɠ ɐ ɖ Ŭˊɞɢɩɟɖůɖ ůɡɛɓŬɚɚɧɛŮɜɞɡ ɛɏɟɞɡɠ Ŭˊɧ 

ŬɡŰɐɜ, ɛˊɞɟɞɨɜ ɜŬ ɚɎɓɞɡɜ ɢɩɟŬ ɛɧɜɞ ɤɠ ŬˊɞŰɏɚŮůɛŬ ŮűŬɟɛɞɔɐɠ Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɖɠ ɑŭɘŬɠ Űɖɠ 

ůɡɜɗɐəɖɠ ɐ Űɖɠ ˊŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ. Ƀ ɑŭɘɞɠ əŬɜɧɜŬɠ ɘůɢɨŮɘ əŬɘ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ŬɜŬůŰɞɚɐ 

ŮűŬɟɛɞɔɐɠ ůɡɜɗɐəɖɠ.
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Article 43 

Obligations imposed by international law independently of a treaty 
The invalidity, termination or denunciation of a treaty, the withdrawal of a party from it, or the 

suspension of its operation, as a result of the application of the present Convention or of the 

provisions of the treaty, shall not in any way impair the duty of any State to fulfil  any obligation 

embodied in the treaty to which it would be subject under international law independently of 

the treaty. 

 

ȯɟɗɟɞ 43 

ɈˊɞɢɟŮɩůŮɘɠ ŮˊɘɓŮɓɚɖɛɏɜŮɠ Ŭˊɧ Űɞ ȹɘŮɗɜɏɠ ȹɑəŬɘɞ, ŬɜŮɝŬɟŰɐŰɤɠ ůɡɜɗɐəɖɠ 

ȼ ŬəɡɟɧŰɖŰŬ, ɞ ŰŮɟɛŬŰɘůɛɧɠ ɐ ɖ əŬŰŬɔɔŮɚɑŬ ůɡɜɗɐəɖɠ, ɖ Ŭˊɞɢɩɟɖůɖ ɛɏɟɞɡɠ Ŭˊɧ ŬɡŰɐɜ ɐ ɖ 

ŬɜŬůŰɞɚɐ ŮűŬɟɛɞɔɐɠ Űɖɠ, ɤɠ ŬˊɞŰɏɚŮůɛŬ Űɖɠ ŮűŬɟɛɞɔɐɠ Űɖɠ ˊŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ ɐ Űɤɜ 

ŭɘŬŰɎɝŮɤɜ Űɖɠ ůɡɜɗɐəɖɠ, ŭŮɜ ŮˊɖɟŮɎɕŮɘ ɛŮ əŬɜɏɜŬ Űɟɧˊɞ Űɖɜ ɡˊɞɢɟɏɤůɖ ȾɟɎŰɞɡɠ ɜŬ 

ŮəˊɚɖɟɩůŮɘ ɞˊɞɘŬŭɐˊɞŰŮ ɡˊɞɢɟɏɤůɐ Űɞɡ ŮɛˊŮɟɘŮɢɧɛŮɜɖ ůŰɖ ůɡɜɗɐəɖ, Űɖɜ ɞˊɞɑŬ ɗŬ ɧűŮɘɚŮ 

ɜŬ ŮəˊɚɖɟɩůŮɘ ůɨɛűɤɜŬ ɛŮ Űɞ ŭɘŮɗɜɏɠ ŭɑəŬɘɞ əŬɘ ŬɜŮɝŬɟŰɐŰɤɠ ůɡɜɗɐəɖɠ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION) 

Fábrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v Bolivarian 

Republic of Venezuela (ICSID Case No ARB/12/21) Award (13 November 2017) 

ñ245. [é] the Claimants submit, the Respondentôs obligation to respect its unconditional 

consent to ICSID arbitration is independent of the ICSID Convention. On this point, the 

Claimants cite Article 43 of the VCLT, which states in relevant part: ñdenunciation of a treaty. 

. . as a result of the application . . . of the provisions of the treaty, shall not in any way impair 

the duty of any State to fulfil  any obligation embodied in the treaty to which it would be subject 

under international law independently of the treatyé 

264. According to the Claimants, ñthis article is an outgrowth of the principle that the 

denunciation of a treaty does not impair obligations which a denouncing State has assumed 

independently of that Treaty.ò Its application to this case means that ñdenunciation of the 

ICSID Convention does not in any way impair the Respondentôs duty to fulfill  its obligations 

under the BIT.ò 

 

Venoklim Holding B.V. v Bolivarian Republic of Venezuela (ICSID Case No ARB/12/22) 

Award (3 April  2015) 

ñ58. [é] aparte de las obligaciones y condiciones contenidas en cada tratado, la Convención 

de Viena ha previsto en el Artículo 43 una obligación de carácter general consistente en el 

respeto de las obligaciones adquiridas: ñObligaciones impuestas por el derecho internacional 

independientemente de un tratado. La nulidad, terminación o denuncia de un tratado, el retiro 

de una de las partes o la suspensión de la aplicación del tratado, cuando resulten de la aplicación 

de la presente Convención o de las disposiciones del tratado, no menoscabarán en nada el deber 

de un Estado de cumplir toda obligación enunciada en el tratado a la que esté  sometido  en  

virtud  del  derecho  internacional  independientemente de ese tratadoò 

[Original text in Spanish] 

 

[ ñ58. [...]a part from the obligations and conditions contained in each treaty, the Vienna 

Convention has established in Article 43 a general obligation consisting of respecting the 

obligations acquired: ñObligations imposed by international law independently of a treaty. The 

invalidity, termination or denunciation of a treaty, the withdrawal of a party from it, or the 
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suspension of its operation, as a result of the application of the present Convention or of the 

provisions of the treaty, shall not in any way impair the duty of any State to fulfil  any obligation 

embodied in the treaty to which it would be subject under international law independently of 

the treatyò 
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Article 44 

Separability of treaty provisions 
1. A right of a party, provided for in a treaty or arising under article 56, to denounce, withdraw 

from or suspend the operation of the treaty may be exercised only with respect to the whole 

treaty unless the treaty otherwise provides or the parties otherwise agree. 

2. A ground for invalidating, terminating, withdrawing from or suspending the operation of a 

treaty recognized in the present Convention may be invoked only with respect to the whole 

treaty except as provided in the following paragraphs or in article 60. 

3. If  the ground relates solely to particular clauses, it may be invoked only with respect to those 

clauses where: 

(a) the said clauses are separable from the remainder of the treaty with regard to their 

application; 

(b) it appears from the treaty or is otherwise established that acceptance of those clauses was 

not an essential basis of the consent of the other party or parties to be bound by the treaty as a 

whole; and 

(c) continued performance of the remainder of the treaty would not be unjust. 

4. In cases falling under articles 49 and 50, the State entitled to invoke the fraud or corruption 

may do so with respect either to the whole treaty or, subject to paragraph 3, to the particular 

clauses alone. 

5. In cases falling under articles 51, 52 and 53, no separation of the provisions of the treaty is 

permitted. 

 

ȯɟɗɟɞ 44 

ȹɡɜŬŰɧŰɖŰŬ ŭɘŬɢɤɟɘůɛɞɨ Űɤɜ ŭɘŬŰɎɝŮɤɜ ůɡɜɗɐəɖɠ 

1. ɇɞ ŭɘəŬɑɤɛŬ ůɡɛɓŬɚɚɧɛŮɜɞɡ ɛɏɟɞɡɠ ůŮ ůɡɜɗɐəɖ, Űɞ ɞˊɞɑɞ ˊɟɞɓɚɏˊŮŰŬɘ Ŭˊɧ Űɖɜ ɑŭɘŬ Űɖ 

ůɡɜɗɐəɖ ɐ ŬɜŬəɨˊŰŮɘ ɓɎůŮɘ Űɞɡ Ɏɟɗɟɞɡ 56, ɜŬ əŬŰŬɔɔŮɑɚŮɘ Űɖ ůɡɜɗɐəɖ, ɜŬ ŬˊɞɢɤɟɐůŮɘ Ŭˊɧ 

ŬɡŰɐɜ ɐ ɜŬ ŬɜŬůŰŮɑɚŮɘ Űɖɜ ŮűŬɟɛɞɔɐ Űɖɠ, ɛˊɞɟŮɑ ɜŬ ŬůəɖɗŮɑ ɛɧɜɞ ɤɠ ˊɟɞɠ Űɞ ůɨɜɞɚɞ Űɖɠ 

ůɡɜɗɐəɖɠ, ŮəŰɧɠ Ŭɜ ɖ ůɡɜɗɐəɖ ɞɟɑɕŮɘ ŭɘŬűɞɟŮŰɘəɎ ɐ ɏɢɞɡɜ ůɡɛűɤɜɐůŮɘ ŭɘŬűɞɟŮŰɘəɎ ŰŬ 

ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ. 

2. Ⱥˊɑəɚɖůɖ ɚɧɔɞɡ Ŭəɨɟɤůɖɠ ɐ ŰŮɟɛŬŰɘůɛɞɨ ůɡɜɗɐəɖɠ, Ŭˊɞɢɩɟɖůɖɠ Ŭˊɧ ŬɡŰɐɜ ɐ ŬɜŬůŰɞɚɐɠ 

ŮűŬɟɛɞɔɐɠ Űɖɠ, ŬɜŬɔɜɤɟɘůɛɏɜɞɡ Ŭˊɧ Űɖɜ ˊŬɟɞɨůŬ ɆɨɛɓŬůɖ, ɛˊɞɟŮɑ ɜŬ ˊɟŬɔɛŬŰɞˊɞɘɖɗŮɑ 

ɛɧɜɞ ɤɠ ˊɟɞɠ Űɞ ůɨɜɞɚɞ Űɖɠ ůɡɜɗɐəɖɠ, ŮəŰɧɠ Űɤɜ ˊɟɞɓɚŮˊɧɛŮɜɤɜ ůŰɘɠ ŬəɧɚɞɡɗŮɠ 

ˊŬɟŬɔɟɎűɞɡɠ ɐ ůŰɞ Ɏɟɗɟɞ 60. 

3. ȷɜ ɞ ɚɧɔɞɠ ůɢŮŰɑɕŮŰŬɘ ŬˊɞəɚŮɘůŰɘəɎ ɛŮ ůɡɔəŮəɟɘɛɏɜŮɠ ŭɘŬŰɎɝŮɘɠ Űɖɠ ůɡɜɗɐəɖɠ, ɛˊɞɟŮɑ ɜŬ 

ˊɟŬɔɛŬŰɞˊɞɘɖɗŮɑ Ůˊɑəɚɖůɐ Űɞɡ ɛɧɜɞ ɤɠ ˊɟɞɠ ŬɡŰɏɠ, ɧŰŬɜ: 

(Ŭ) Ƀɘ ŬɜŬűŮɟɗŮɑůŮɠ ŭɘŬŰɎɝŮɘɠ ŮɑɜŬɘ ŭɘŬɢɤɟɑůɘɛŮɠ Ŭˊɧ Űɖɜ ɡˊɧɚɞɘˊɖ ůɡɜɗɐəɖ ɧůɞɜ ŬűɞɟɎ Űɖɜ 

ŮűŬɟɛɞɔɐ ŰɞɡɠȚ 

(ɓ) ȹɘŬűŬɑɜŮŰŬɘ Ŭˊɧ Űɖ ůɡɜɗɐəɖ ɐ ˊɟɞəɨˊŰŮɘ ɛŮ Ɏɚɚɞ Űɟɧˊɞ ɧŰɘ ɖ Ŭˊɞŭɞɢɐ ŬɡŰɩɜ Űɤɜ 

ŭɘŬŰɎɝŮɤɜ ŭŮɜ ŬˊɞŰɏɚŮůŮ ɞɡůɘɩŭɖ ɓɎůɖ Űɖɠ ůɡɜŬɑɜŮůɖɠ Űɞɡ Ɏɚɚɞɡ ůɡɛɓŬɚɚɧɛŮɜɞɡ ɛɏɟɞɡɠ ɐ 

Űɤɜ Ɏɚɚɤɜ ůɡɛɓŬɚɚɧɛŮɜɤɜ ɛŮɟɩɜ ɜŬ ŭŮůɛŮɡŰɞɨɜ Ŭˊɧ ɞɚɧəɚɖɟɖ Űɖ ůɡɜɗɐəɖȚ əŬɘ 

(ɔ) ȼ ůɡɜɏɢɘůɖ ŮűŬɟɛɞɔɐɠ Űɖɠ ɡˊɧɚɞɘˊɖɠ ůɡɜɗɐəɖɠ ŭŮɜ ɗŬ ɐŰŬɜ Ɏŭɘəɖ. 

4. ɆŰɘɠ ˊŮɟɘˊŰɩůŮɘɠ ˊɞɡ ŮɛˊɑˊŰɞɡɜ ůŰŬ ɎɟɗɟŬ 49 əŬɘ 50, Űɞ ȾɟɎŰɞɠ ˊɞɡ ŭɘəŬɘɞɨŰŬɘ ɜŬ 

ŮˊɘəŬɚŮůŰŮɑ ŬˊɎŰɖ ɐ ŭɤɟɞŭɞəɑŬ, ɛˊɞɟŮɑ ɜŬ Űɞ əɎɜŮɘ ŮɑŰŮ ɤɠ ˊɟɞɠ Űɞ ůɨɜɞɚɞ Űɖɠ ůɡɜɗɐəɖɠ ɐ 

ůɨɛűɤɜŬ ɛŮ Űɖɜ ˊŬɟɎɔɟŬűɞ 3, ɤɠ ˊɟɞɠ ůɡɔəŮəɟɘɛɏɜŮɠ ŭɘŬŰɎɝŮɘɠ ɛɧɜɞ. 

5. ɆŰɘɠ ˊŮɟɘˊŰɩůŮɘɠ ˊɞɡ ŮɛˊɑˊŰɞɡɜ ůŰŬ ɎɟɗɟŬ 51, 52 əŬɘ 53, ŭŮɜ ŮˊɘŰɟɏˊŮŰŬɘ ɞ ŭɘŬɢɤɟɘůɛɧɠ 

Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɖɠ ůɡɜɗɐəɖɠ. 



 

 89 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION) 

Venoklim Holding B.V. v Bolivarian Republic of Venezuela (ICSID Case No ARB/12/22) 

Award (3 April  2015) 

ñ56. [é] cabe destacar que según el Artículo 44 de la Convención de Viena sobre el Derecho 

de los Tratados (la ñConvención de Vienaò), la denuncia es un derecho de cada Estado siempre 

y cuando el tratado que será objeto de la denuncia contemple tal posibilidad o, que se cumplan 

las condiciones previstas en el Artículo 56 de la misma Convención. Mediante el uso de la 

denuncia un Estado puede poner fin, en lo que a él respecta, a un tratado del que era parte 

retirándose de este.ò 

 

[Original text in Spanish] 

[ ñ [...] It should be noted that according to Article 44 of the Vienna Convention on the Law of 

Treaties (the ñVienna Conventionò), the denunciation is a right of each State as long as the 

treaty that will  be the subject of the complaint contemplates such possibility or  that the 

conditions set forth in Article 56 of the same Convention are met. By using the complaint, a 

State can end, as far as it is concerned, a treaty of which it was a party, by withdrawing from 

it.ò] 
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Article 45 

Loss of a right to invoke a ground for invalidating, terminating, withdrawing from or 

suspending the operation of a treaty 
A State may no longer invoke a ground for invalidating, terminating, withdrawing from or 

suspending the operation of a treaty under articles 46 to 50 or articles 60 and 62 if, after 

becoming aware of the facts:  

(a) it shall have expressly agreed that the treaty is valid or remains in force or continues in 

operation, as the case may be; or 

(b) it must by reason of its conduct be considered as having acquiesced in the validity of the 

treaty or in its maintenance in force or in operation, as the case may be. 

 

ȯɟɗɟɞ 45 

ȷˊɩɚŮɘŬ Űɞɡ ŭɘəŬɘɩɛŬŰɞɠ Ůˊɑəɚɖůɖɠ ɚɧɔɞɡ Ŭəɨɟɤůɖɠ, ŰŮɟɛŬŰɘůɛɞɨ, Ŭˊɞɢɩɟɖůɖɠ ɐ 

ŬɜŬůŰɞɚɐɠ ŮűŬɟɛɞɔɐɠ Űɖɠ ůɡɜɗɐəɖɠ 

ȰɜŬ ȾɟɎŰɞɠ ŭŮɜ ɛˊɞɟŮɑ ˊɚɏɞɜ ɜŬ ŮˊɘəŬɚŮůŰŮɑ ɚɧɔɞ Ŭəɨɟɤůɖɠ, ŰŮɟɛŬŰɘůɛɞɨ, Ŭˊɞɢɩɟɖůɖɠ ɐ 

ŬɜŬůŰɞɚɐɠ ŮűŬɟɛɞɔɐɠ Űɖɠ ůɡɜɗɐəɖɠ ůɨɛűɤɜŬ ɛŮ ŰŬ ɎɟɗɟŬ 46 ɏɤɠ 50 ɐ ŰŬ ɎɟɗɟŬ 60 əŬɘ 62, 

ŮɎɜ, Ŭűɞɨ ɏɚŬɓŮ ɔɜɩůɖ Űɤɜ ɔŮɔɞɜɧŰɤɜ: 

(Ŭ) ɅɖŰɩɠ  ůɡɛűɩɜɖůŮ ɧŰɘ ɖ ůɡɜɗɐəɖ ŮɑɜŬɘ ɏɔəɡɟɖ ɐ ŭɘŬŰɖɟŮɑŰŬɘ ůŮ ɘůɢɨ ɐ ŮɝŬəɞɚɞɡɗŮɑ ɜŬ 

ŮűŬɟɛɧɕŮŰŬɘ, ŬɜŬɚɧɔɤɠ Űɖɠ ˊŮɟɑůŰŬůɖɠȚ ɐ 

(ɓ) ɆɡɜɎɔŮŰŬɘ Ůə Űɖɠ ůɡɛˊŮɟɘűɞɟɎɠ Űɞɡ ɧŰɘ ɏɢŮɘ ŬˊɞŭŮɢŰŮɑ Űɖɜ ŮɔəɡɟɧŰɖŰŬ Űɖɠ ůɡɜɗɐəɖɠ ɐ Űɖ 

ŭɘŬŰɐɟɖůɖ Űɖɠ ɘůɢɨɞɠ ɐ Űɖɠ ŮűŬɟɛɞɔɐɠ Űɖɠ, ŬɜŬɚɧɔɤɠ Űɖɠ ˊŮɟɑůŰŬůɖɠ.  
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SECTION 2 

INVALIDITY  OF TREATIES 
 

ɇɀȼɀȷ 2 

ȷȾɈɅɃɇȼɇȷ ɇɋɁ ɆɈɁŪȼȾɋɁ 

 

Article 46 

Provisions of internal law regarding competence to conclude treaties 
1. A State may not invoke the fact that its consent to be bound by a treaty has been expressed 

in violation of a provision of its internal law regarding competence to conclude treaties as 

invalidating its consent unless that violation was manifest and concerned a rule of its internal 

law of fundamental importance.  

2. A violation is manifest if  it would be objectively evident to any State conducting itself in the 

matter in accordance with normal practice and in good faith. 

  

ȯɟɗɟɞ 46 

ȹɘŬŰɎɝŮɘɠ ŮůɤŰŮɟɘəɞɨ ŭɘəŬɑɞɡ ůɢŮŰɘəɎ ɛŮ Űɖɜ ŬɟɛɞŭɘɧŰɖŰŬ ůɨɜŬɣɖɠ ůɡɜɗɖəɩɜ 

1. ȰɜŬ ȾɟɎŰɞɠ ŭŮɜ ɛˊɞɟŮɑ ɜŬ ŮˊɘəŬɚŮůŰŮɑ Űɞ ɔŮɔɞɜɧɠ ɧŰɘ ɖ ůɡɜŬɑɜŮůɖ Űɞɡ ́ ɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ 

ɛɑŬ ůɡɜɗɐəɖ ɏɢŮɘ ŮəűɟŬůŰŮɑ əŬŰɎ ́ ŬɟɎɓŬůɖ ŭɘɎŰŬɝɖɠ Űɞɡ ŮůɤŰŮɟɘəɞɨ Űɞɡ ŭɘəŬɑɞɡ ůɢŮŰɘəɎ ɛŮ 

Űɖɜ ŬɟɛɞŭɘɧŰɖŰŬ ɜŬ ůɡɜɎˊŰŮɘ ůɡɜɗɐəŮɠ ˊɟɞəŮɘɛɏɜɞɡ ɜŬ ŬəɡɟɩůŮɘ ŬɡŰɐ Űɞɡ Űɖɜ ůɡɜŬɑɜŮůɐ, 

ŮəŰɧɠ əŬɘ Ŭɜ ɖ ˊŬɟŬɓɑŬůɖ ŬɡŰɐ ɐŰŬɜ ˊɟɞűŬɜɐɠ əŬɘ ŬűɞɟɞɨůŮ ɏɜŬ əŬɜɧɜŬ ɗŮɛŮɚɘɩŭɞɡɠ 

ůɖɛŬůɑŬɠ Űɞɡ ŮůɤŰŮɟɘəɞɨ Űɞɡ ŭɘəŬɑɞɡ. 

2. ɀɑŬ ́ ŬɟɎɓŬůɖ ŮɑɜŬɘ ́ ɟɞűŬɜɐɠ ŮɎɜ ɗŬ ɐŰŬɜ ŬɜŰɘəŮɘɛŮɜɘəɎ ŮɛűŬɜɐɠ ůŮ ɞˊɞɘɞŭɐˊɞŰŮ ȾɟɎŰɞɠ 

ůɡɛˊŮɟɘűɏɟŮŰŬɘ Ůɜ ˊɟɞəŮɘɛɏɜɤ ůɨɛűɤɜŬ ɛŮ Űɖɜ ůɡɜɐɗɖ ˊɟŬəŰɘəɐ əŬɘ Űɖɜ əŬɚɐ ˊɑůŰɖ. 

  

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

INTERNATIONAL COURT OF JUSTICE 

Maritime delimitation in the Indian Ocean (Somalia v Kenya) (Preliminary Objections) [2017] 

ICJ Rep 3 

ñ49. In this case, there is no reason to suppose that Kenya was aware that the signature of the 

Minister may not have been sufficient under Somali law to express, on behalf of Somalia, 

consent to a binding international agreement. As already noted, the Prime Minister of the 

Transitional Federal Government of Somalia had, by full  powers ñauthorized and empoweredò 
the Minister, under international law, to sign the MOU. No caveat relating to a need for 

ratification was mentioned in those full  powers, nor in the MOU itself, which on the contrary 

provided for its entry into force upon signature. As the Court has previously observed, ñthere 

is no general legal obligation for States to keep themselves informed of legislative and 

constitutional developments in other States which are or may become important for the 

international relations of these Statesò (ibid., p. 430, para. 266). Moreover, even after the MOU 

had been rejected by the Somali Parliament, the Prime Minister of Somalia did not question its 

validity in his letter to the Secretary-General of the United Nations dated 19 August 2009. In 

this respect, the Court observes that under customary international law, reflected in Article 45 

of the Vienna Convention, a State may not invoke a ground for invalidating a treaty on the 

basis of, inter alia, provisions of its internal law regarding competence to conclude treaties if,  

after having become aware of the facts, it must by reason of its conduct be considered as having 

acquiesced in the validity of that treaty. Somalia did not begin to express its doubts in this 

respect until sometime later, in March 2010 (see paragraph 38 above). The Court further notes 
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that Somalia has never directly notified Kenya of any alleged defect in its consent to be bound 

by the MOU.ò 

 
ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION)  

Blusun S.A., Jean-Pierre Lecorcier and Michael Stein v Italian Republic (ICSID Case No 

ARB/14/3) Award (27 December 2016) 

ñ283. [é] Article 46 of the VCLT provides that a State may not invoke provisions of its 

internal law regarding competence to conclude treaties to invalidate a treaty unless it was a 

manifest violation of a rule of fundamental importance. While EU law operates on both an 

internal and international plane, a similar principle must apply. Even if, as a matter of EC law, 

the EC has exclusive competence over matters of internal investment, the fact is that Member 

States to the EU signed the ECT without qualification or reservation. The inter se obligations 

in the ECT are not somehow invalid or inapplicable because of an allocation of competence 

that the EC says can be inferred from a set of EU laws and regulations dealing with investment. 

The more likely explanation, consistent with the text of the ECT, is that, at the time the ECT 

was signed, the competence was a shared one.ò 

 

EUROPEAN COURT OF HUMAN RIGHTS 

G.S.B. v Switzerland, App No 28601/11 (ECHR, 22 December 2015) 

ñ61. The Government affirmed that a further argument in support of the existence of a sufficient 

legal basis was to be found in the 1969 Vienna Convention on the Law of Treaties. Under the 

terms of Article 46 of that convention, a State may not invoke the fact that its consent to be 

bound by a treaty has been expressed in violation of a provision of its internal law regarding 

competence to conclude treaties as invalidating its consent unless that violation was ñmanifestò 
(that is to say ï according to paragraph 2 of the same article - objectively evident to any State 

conducting itself in the matter in accordance with normal practice and in good faith) and 

concerned a rule of its internal law of fundamental importance.ò 
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Article 47 

Specific restrictions on authority to express the consent of a State 
If  the authority of a representative to express the consent of a State to be bound by a particular 

treaty has been made subject to a specific restriction, his omission to observe that restriction 

may not be invoked as invalidating the consent expressed by him unless the restriction was 

notified to the other negotiating States prior to his expressing such consent. 

 

ȯɟɗɟɞ 47 

Ⱥɘŭɘəɞɑ ˊŮɟɘɞɟɘůɛɞɑ ůŰɖɜ ŬɟɛɞŭɘɧŰɖŰŬ ɏəűɟŬůɖɠ Űɖɠ ůɡɜŬɑɜŮůɖɠ Ůɜɧɠ ȾɟɎŰɞɡɠ 

ȺɎɜ ɖ ŬɟɛɞŭɘɧŰɖŰŬ ŬɜŰɘˊɟɞůɩˊɞɡ ɜŬ ŮəűɟɎůŮɘ Űɖ ůɡɜŬɑɜŮůɖ Ůɜɧɠ ȾɟɎŰɞɡɠ ˊɟɞɠ ŭɏůɛŮɡůɖ 

Ŭˊɧ ɛɑŬ ůɡɔəŮəɟɘɛɏɜɖ ůɡɜɗɐəɖ ɡˊɧəŮɘŰŬɘ ůŮ ůɡɔəŮəɟɘɛɏɜɞ ˊŮɟɘɞɟɘůɛɧ, ɖ ˊŬɟɎɚŮɘɣɖ 

ůŮɓŬůɛɞɨ Űɞɡ ˊŮɟɘɞɟɘůɛɞɨ ŭŮɜ ɛˊɞɟŮɑ ɜŬ ŬˊɞŰŮɚɏůŮɘ ŬɜŰɘəŮɑɛŮɜɞ Ůˊɑəɚɖůɖɠ ɛŮ ůəɞˊɧ Űɖɜ 

Ŭəɨɟɤůɖ Űɖɠ ůɡɜŬɑɜŮůɖɠ ˊɞɡ ŮəűɟɎůŰɖəŮ Ŭˊɧ ŬɡŰɧɜ, ŮəŰɧɠ əŬɘ Ŭɜ ɞ ˊŮɟɘɞɟɘůɛɧɠ 

əɞɘɜɞˊɞɘɐɗɖəŮ ůŰŬ ɡˊɧɚɞɘˊŬ ȾɟɎŰɖ ˊɞɡ ɛŮŰŮɑɢŬɜ ůŰɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ ˊɟɘɜ Ŭˊɧ Űɖɜ 

ɏəűɟŬůɖ ŬɡŰɐɠ Űɖɠ ůɡɜŬɑɜŮůɖɠ. 
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Article 48 

Error  
1. A State may invoke an error in a treaty as invalidating its consent to be bound by the treaty 

if  the error relates to a fact or situation which was assumed by that State to exist at the time 

when the treaty was concluded and formed an essential basis of its consent to be bound by the 

treaty. 

2. Paragraph 1 shall not apply if  the State in question contributed by its own conduct to the 

error or if  the circumstances were such as to put that State on notice of a possible error. 

3. An error relating only to the wording of the text of a treaty does not affect its validity; article 

79 then applies. 

 

ȯɟɗɟɞ 48 

ɄɚɎɜɖ 

ȰɜŬ ȾɟɎŰɞɠ ɛˊɞɟŮɑ ɜŬ ŮˊɘəŬɚŮůɗŮɑ ˊɚɎɜɖ ˊɟɞəŮɘɛɏɜɞɡ ɜŬ ŬəɡɟɩůŮɘ Űɖ ůɡɜŬɑɜŮůɐ Űɞɡ ˊɟɞɠ 

ŭɏůɛŮɡůɖ Ŭˊɧ ɛɑŬ ůɡɜɗɐəɖ ŮɎɜ ɖ ˊɚɎɜɖ ůɢŮŰɑɕŮŰŬɘ ɛŮ ɏɜŬ ɔŮɔɞɜɧɠ ɐ ɛɑŬ əŬŰɎůŰŬůɖ ˊɞɡ 

ɗŮɤɟɐɗɖəŮ Ŭˊɧ ŬɡŰɧ Űɞ ȾɟɎŰɞɠ ɧŰɘ ɡűɑůŰŬŰŬɘ əŬŰɎ Űɖ ůŰɘɔɛɐ ůɨɜŬɣɖɠ Űɖɠ ůɡɜɗɐəɖɠ əŬɘ 

ŬˊɞŰɏɚŮůŮ Űɖɜ ɞɡůɘɩŭɖ ɓɎůɖ Űɖɠ ůɡɜŬɑɜŮůɐɠ Űɞɡ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ Űɖ ůɡɜɗɐəɖ. 

ȼ ˊŬɟɎɔɟŬűɞɠ 1 ŭŮɜ ŮűŬɟɛɧɕŮŰŬɘ ŮɎɜ Űɞ Ůɜ ɚɧɔɤ ȾɟɎŰɞɠ ůɡɜŮɘůɏűŮɟŮ ůŰɖ ˊɚɎɜɖ ɛŮ Űɖ ŭɘəɐ 

Űɞɡ ůɡɛˊŮɟɘűɞɟɎ ɐ ŮɎɜ ɞɘ ́ ŮɟɘůŰɎůŮɘɠ ɐŰŬɜ ŰɏŰɞɘŮɠ ɩůŰŮ ɜŬ ŬɜŰɘɚɖűɗŮɑ Űɞ ȾɟɎŰɞɠ Űɖɜ ́ ɘɗŬɜɐ 

ˊɚɎɜɖ. 

ɀɑŬ ˊɚɎɜɖ ˊɞɡ ůɢŮŰɑɕŮŰŬɘ ɛɧɜɞ ɛŮ Űɖ ŭɘŬŰɨˊɤůɖ Űɞɡ əŮɘɛɏɜɞɡ ɛɑŬɠ ůɡɜɗɐəɖɠ ŭŮɜ ŮˊɖɟŮɎɕŮɘ 

Űɖɜ ŮɔəɡɟɧŰɖŰɎ ŰɖɠĿ ŰɧŰŮ ŮűŬɟɛɧɕŮŰŬɘ Űɞ Ɏɟɗɟɞ 79. 
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Article 49 

Fraud 
If  a State has been induced to conclude a treaty by the fraudulent conduct of another negotiating 

State, the State may invoke the fraud as invalidating its consent to be bound by the treaty. 

 

ȯɟɗɟɞ 49 

ȷˊɎŰɖ 

ȺɎɜ ɏɜŬ ȾɟɎŰɞɠ ɏɢŮɘ ˊŬɟŬəɘɜɖɗŮɑ ɜŬ ůɡɜɎɣŮɘ ɛɑŬ ůɡɜɗɐəɖ ŭɘŬ Űɖɠ ŬˊŬŰɖɚɐɠ ůɡɛˊŮɟɘűɞɟɎɠ 

Ɏɚɚɞɡ ȾɟɎŰɞɡɠ ˊɞɡ ɛŮŰɏɢŮɘ ůŰɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, Űɞ ȾɟɎŰɞɠ ɛˊɞɟŮɑ ɜŬ ŮˊɘəŬɚŮůŰŮɑ Űɖɜ 

ŬˊɎŰɖ ˊɟɞəŮɘɛɏɜɞɡ ɜŬ ŬəɡɟɩůŮɘ Űɖ ůɡɜŬɑɜŮůɐ Űɞɡ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ Űɖ ůɡɜɗɐəɖ. 

  



 

 96 

 

 

Article 50 

Corruption of a representative of a State 
If  the expression of a Stateôs consent to be bound by a treaty has been procured through the 

corruption of its representative directly or indirectly by another negotiating State, the State may 

invoke such corruption as invalidating its consent to be bound by the treaty. 

 

ȯɟɗɟɞ 50 

ȹɤɟɞŭɞəɑŬ ŬɜŰɘˊɟɞůɩˊɞɡ əɟɎŰɞɡɠ 

ȺɎɜ ɖ ɏəűɟŬůɖ Űɖɠ ůɡɜŬɑɜŮůɖɠ Ůɜɧɠ ȾɟɎŰɞɡɠ ́ ɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ ɛɑŬ ůɡɜɗɐəɖ ɏɢŮɘ ŮˊɘŰŮɡɢɗŮɑ 

ɛɏůɤ Űɖɠ ŭɤɟɞŭɞəɑŬɠ ŬɜŰɘˊɟɞůɩˊɞɡ Űɞɡ, ɛŮ ɎɛŮůɞ ɐ ɏɛɛŮůɞ Űɟɧˊɞ Ŭˊɧ Ɏɚɚɞ ȾɟɎŰɞɠ ˊɞɡ 

ɛŮŰɏɢŮɘ ůŰɘɠ ŭɘŬˊɟŬɔɛŬŰŮɨůŮɘɠ, Űɞ ȾɟɎŰɞɠ ɛˊɞɟŮɑ ɜŬ ŮˊɘəŬɚŮůŰŮɑ ŬɡŰɐ Űɖ ŭɤɟɞŭɞəɑŬ 

ˊɟɞəŮɘɛɏɜɞɡ ɜŬ ŬəɡɟɩůŮɘ Űɖ ůɡɜŬɑɜŮůɐ Űɞɡ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ Űɖ ůɡɜɗɐəɖ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION)  

Metal Tech Ltd. v the Republic of Uzbekistan (ICSID Case No ARB/10/3) Award (4 October 

2013) 

ñ290. In effect, Article 50 of the VCLT allows a State whose consent has been obtained through 

corruption to invalidate a treaty and Article 52(1)(c) of the ICSID Convention provides for the 

annulment of an award if  there was corruption on the part of a member of an ICSID tribunal. 

The international community of States has thereafter sought to address the issue of corruption 

with a targeted effort to eliminate corrupt practices in the public service sector and criminalize 

corruption in domestic legal orders. For instance, on 17 December 1979 the General Assembly 

of the United Nations adopted a ñCode of Conduct for Law Enforcement Officialsò. In the 

same year, the UN prepared a Draft International Agreement on Illicit  Payments. Also, in 1997, 

the General Assembly adopted a Declaration against Corruption and Bribery in International 

Commercial Transactions.ò 
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Article 51 

Coercion of a representative of a State 
The expression of a Stateôs consent to be bound by a treaty which has been procured by the 

coercion of its representative through acts or threats directed against him shall be without any 

legal effect. 

 

ȯɟɗɟɞ 51 

ȺɝŬɜŬɔəŬůɛɧɠ ŬɜŰɘˊɟɞůɩˊɞɡ əɟɎŰɞɡɠ 

ȼ ɏəűɟŬůɖ ůɡɜŬɑɜŮůɖɠ Ůɜɧɠ ȾɟɎŰɞɡɠ ˊɞɡ ɏɢŮɘ ŮˊɘŰŮɡɢɗŮɑ ŭɘŬ Űɞɡ ŮɝŬɜŬɔəŬůɛɞɨ Űɞɡ 

ŬɜŰɘˊɟɞůɩˊɞɡ Űɞɡ ɛɏůɤ ˊɟɎɝŮɤɜ ɐ ŬˊŮɘɚɩɜ ůŰɟŮűɧɛŮɜɤɜ ŮɜŬɜŰɑɞɜ Űɞɡ ůŰŮɟŮɑŰŬɘ 

ɞˊɞɘŬůŭɐˊɞŰŮ ɜɞɛɘəɐɠ ɘůɢɨɞɠ. 
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Article 52 

Coercion of a State by the threat or use of force 
A treaty is void if  its conclusion has been procured by the threat or use of force in violation of 

the principles of international law embodied in the Charter of the United Nations. 

 

ȯɟɗɟɞ 52 

ȺɝŬɜŬɔəŬůɛɧɠ əɟɎŰɞɡɠ ɛɏůɤ ŬˊŮɘɚɐɠ ɐ ɢɟɐůɖɠ ɓɑŬɠ 

ȼ ůɡɜɗɐəɖ ŮɑɜŬɘ Ɏəɡɟɖ ŮɎɜ ɖ ůɨɜŬɣɐ Űɖɠ ŮˊɘŰŮɨɢɗɖəŮ ŭɘŬ Űɖɠ ŬˊŮɘɚɐɠ ɐ ɢɟɐůɖɠ ɓɑŬɠ əŬŰɎ 

ˊŬɟɎɓŬůɖ Űɤɜ Ŭɟɢɩɜ Űɞɡ ŭɘŮɗɜɞɨɠ ŭɘəŬɑɞɡ ŮɛˊŮɟɘŮɢɞɛɏɜɤɜ ůŰɞɜ ɉɎɟŰɖ Űɤɜ ȼɜɤɛɏɜɤɜ 

Ⱥɗɜɩɜ. 
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Article 53 

Treaties conflicting with a peremptory norm of general international law (ñjus cogensò) 
A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general 

international law. For the purposes of the present Convention, a peremptory norm of general 

international law is a norm accepted and recognized by the international community of States 

as a whole as a norm from which no derogation is permitted and which can be modified only 

by a subsequent norm of general international law having the same character. 

 

ȯɟɗɟɞ 53 

ɆɡɜɗɐəŮɠ ˊɞɡ ůɡɔəɟɞɨɞɜŰŬɘ ɛŮ ŬɜŬɔəŬůŰɘəɧ əŬɜɧɜŬ ɔŮɜɘəɞɨ  

ŭɘŮɗɜɞɨɠ ŭɘəŬɑɞɡ (ñjus cogensò) 

ȼ ůɡɜɗɐəɖ ŮɑɜŬɘ Ɏəɡɟɖ Ŭɜ, əŬŰɎ Űɖ ůŰɘɔɛɐ Űɖɠ ůɨɜŬɣɐɠ Űɖɠ, ůɡɔəɟɞɨŮŰŬɘ ɛŮ ŬɜŬɔəŬůŰɘəɧ 

əŬɜɧɜŬ Űɞɡ ɔŮɜɘəɞɨ ŭɘŮɗɜɞɨɠ ŭɘəŬɑɞɡ. ũɘŬ Űɞɡɠ ůəɞˊɞɨɠ Űɖɠ ˊŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ, 

ŬɜŬɔəŬůŰɘəɧɠ əŬɜɧɜŬɠ Űɞɡ ɔŮɜɘəɞɨ ŭɘŮɗɜɞɨɠ ŭɘəŬɑɞɡ ŮɑɜŬɘ ɏɜŬɠ əŬɜɧɜŬɠ ˊɞɡ ŮɑɜŬɘ ŬˊɞŭŮəŰɧɠ 

əŬɘ ŬɜŬɔɜɤɟɘůɛɏɜɞɠ Ŭˊɧ Űɖ ŭɘŮɗɜɐ əɞɘɜɧŰɖŰŬ Űɤɜ ȾɟŬŰɩɜ ůŰɞ ůɨɜɞɚɧ Űɖɠ ɤɠ əŬɜɧɜŬɠ Ŭˊɧ 

Űɞɜ ɞˊɞɑɞ ŭŮɜ ŮˊɘŰɟɏˊŮŰŬɘ ˊŬɟɏəəɚɘůɖ əŬɘ ɞ ɞˊɞɑɞɠ ɛˊɞɟŮɑ ɜŬ ŰɟɞˊɞˊɞɘɖɗŮɑ ɛɧɜɞ Ŭˊɧ 

ɛŮŰŬɔŮɜɏůŰŮɟɞ əŬɜɧɜŬ Űɞɡ ɔŮɜɘəɞɨ ŭɘŮɗɜɞɨɠ ŭɘəŬɑɞɡ ɛŮ Űɞɜ ɑŭɘɞ ɢŬɟŬəŰɐɟŬ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

INTERNATIONAL COURT OF JUSTICE 

Jurisdictional Immunities of the State (Germany v Italy: Greece intervening) Judgment [2012] 

ICJ Rep 99  

ñ94. In the present case, the violation of the rules prohibiting murder, deportation and slave 

labour took place in the period 1943-1945. The illegality of these acts is openly acknowledged 

by all concerned. The application of rules of State immunity to determine whether or not the 

Italian courts have jurisdiction to hear claims arising out of those violations cannot involve any 

conflict with the rules which were violated. Nor is the argument strengthened by focusing upon 

the duty of the wrongdoing State to make reparation, rather than upon the original wrongful 

act. The duty to make reparation is a rule which exists independently of those rules which 

concern the means by which it is to be effected. The law of State immunity concerns only the 

latter; a decision that a foreign State is immune no more conflicts with the duty to make 

reparation than it does with the rule prohibiting the original wrongful act. Moreover, against 

the background of a century of practice in which almost every peace treaty or post-war 

settlement has involved either a decision not to require the payment of reparations or the use 

of lump sum settlements and set-offs, it is difficult  to see that international law contains a rule 

requiring the payment of full  compensation to each and every individual victim as a rule 

accepted by the international community of States as a whole as one from which no derogation 

is permitted.  

95. To the extent that it is argued that no rule which is not of the status of jus cogens may be 

applied if  to do so would hinder the enforcement of a jus cogens rule, even in the absence of a 

direct conflict, the Court sees no basis for such a proposition. A jus cogens rule is one from 

which no derogation is permitted but the rules which determine the scope and extent of 

jurisdiction and when that jurisdiction may be exercised do not derogate from those substantive 

rules which possess jus cogens status, nor is there anything inherent in the concept of jus cogens 

which would require their modification or would displace their application. The Court has 

taken that approach in two cases, notwithstanding that the effect was that a means by which a 

jus cogens rule might be enforced was rendered unavailable. In Armed Activities, it held that 
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the fact that a rule has the status of jus cogens does not confer upon the Court a jurisdiction 

which it would not otherwise possess (Armed Activities on the Territory of the Congo (New 

Application: 2002) (Democratic Republic of the Congo v. Rwanda), Jurisdiction and 

Admissibility, Judgment, I.C.J. Reports 2006, p. 32, para. 64, and p. 52, para. 125). In Arrest 

Warrant, the Court held, albeit without express reference to the concept of jus cogens, that the 

fact that a Minister for Foreign Affairs was accused of criminal violations of rules which 

undoubtedly possess the character of jus cogens did not deprive the Democratic Republic of 

the Congo of the entitlement which it possessed as a matter of customary international law to 

demand immunity on his behalf (Arrest Warrant of 11 April  2000 (Democratic Republic of the 

Congo v. Belgium), Judgment, I.C.J. Reports 2002, p. 24, para. 58, and p. 33, para. 78). The 

Court considers that the same reasoning is applicable to the application of the customary 

international law regarding the immunity of one State from proceedings in the courts of 

another.ò 

 

INTERNATIONAL CRIMINAL  COURT  

Situation in the Democratic Republic of the Congo in the Case of the Prosecutor v Bosco 

Ntaganda, ICC-01/04-02/06, Second decision on the Defenceôs challenge to the jurisdiction of 

the Court in respect of Counts 6 and 9, January 4, 2017 

ñ51. The Chamber finds additional support for the interpretation that the scope of protection 

against sexual violence under international humanitarian law is not to be understood as being 

limited to only certain categories of persons, in the fact that sexual slavery has been recognised 

as constituting a particular form of slavery. In this regard, the Chamber recalls that the first 

element of the Elements of Crimes of the war crime of sexual slavery is identical to the Statuteôs 

definition of óenslavementô, asset out in Article 7(2)(c), and is based on the definition of slavery 

as included in the Slavery Convention of 1926. As the prohibition of slavery has jus cogens 

status under international law, the prohibition of sexual slavery has the same status, and as 

such, no derogation is permissible. [é] fn.127. See Article 53 of the Vienna Convention on 

the Law of Treaties, 1155 U.N.T.S. 18232, 23 May 1969. Indeed, in the Krnojelac case, the 

ICTY noted that óthe prohibition against slavery in situations of armed conflict is an 

inalienable, non-derogable and fundamental right, one of the core rules of general customary 

and conventional international lawô (ICTY, Prosecutor v. Krnojelac, Case No. IT-97-25-T, 

Trial Judgment, 15 March 2002, para. 353)ò 

 

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION)  

EDF International S.A., SAUR International S.A. and León Participaciones Argentinas S.A. v 

Argentine Republic (ICSID Case No ARB/03/23) Award (11 June 2012)  

ñ895. Article 53, which is titled, ˈTreaties conflicting with a peremptory norm of general 

international law (jus cogens), provides: A treaty is void if, at the time of its conclusion, it 

conflicts with a peremptory norm of general international law. For the purposes of the present 

Convention, a peremptory norm of general international law is a norm accepted and recognized 

by the international community of States as a whole as a norm from which no derogation is 

permitted and which can be modified only by a subsequent norm of general international law 

having the same character [é] 

909. [é] It is common ground that the Tribunal should be sensitive to international jus cogens 

norms, including basic principles of human rights. As defined by Article 53 of the Vienna 

Convention, such norms include standards ˈaccepted and recognized by the international 

community of States as a whole as a norm from which no derogation is permitted.ò 

 

EUROPEAN COURT OF HUMAN RIGHTS 
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Al-Dulimi and Montana Management Inc. v Switzerland, App No 5809/08 (ECHR, 21 June 

2016)  

ñ57. On jus cogens: Draft Articles on State Responsibility with commentaries were adopted by 

the ILC at its fifty -third session, in 2001, and submitted to the General Assembly of the United 

Nations as part of the ILCôs report covering the work of that session (Document A/56/10, ILC 

Yearbook, 2001, vol. II(2)). In so far as relevant to the present case, Article 26 and its 

commentary (adopted together with the Article itself) read as follows (footnotes omitted): 

Article 26 ï Compliance with Peremptory Norms 

ñNothing in this Chapter precludes the wrongfulness of any act of a State which is not in 

conformity with an obligation arising under a peremptory norm of general international law.ò 

Commentary 

ñ[...] 5. The criteria for identifying peremptory norms of general international law are stringent. 

Article 53 of the Vienna Convention requires not merely that the norm in question should meet 

all the criteria for recognition as a norm of general international law, binding as such, but 

further that it should be recognised as having a peremptory character by the international 

community of States as a whole. So far, relatively few peremptory norms have been recognised 

as such. But various tribunals, national and international, have affirmed the idea of peremptory 

norms in contexts not limited to the validity of treaties. Those peremptory norms that are clearly 

accepted and recognised include the prohibitions of aggression, genocide, slavery, racial 

discrimination, crimes against humanity and torture, and the right to selfdetermination. [é] 

136.  Before the Federal Court, the applicants argued that the procedural safeguards enshrined 

in Article 14 of the ICCPR and Article 6 of the Convention constituted a norm of jus cogens as 

a result of which Resolution 1483 (2003) lost its binding effect. The Court refers to the terms 

of Article 53 of the Vienna Convention on the Law of Treaties, which defines jus cogens as ña 

peremptory norm of general international law... accepted and recognized by the international 

community of States as a whole as a norm from which no derogation is permitted and which 

can be modified only by a subsequent norm of general international law having the same 

characterò. The Court observes that the guarantees of a fair hearing and in particular the right 

of access to a court for the purposes of Article 6 § 1 occupy a central position in the 

Convention. As the Court held in Golder, ñ[t]he principle whereby a civil  claim must be 

capable of being submitted to a judge ranks as one of the universally órecognisedô fundamental 

principles of lawò (See Golder, cited above, § 35). Nevertheless, despite their importance, the 

Court does not consider these guarantees to be among the norms of jus cogens in the current 

state of international law (see paragraph 57 above).ò  
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SECTION 3 

TERMINATION AND SUSPENSION OF THE OPERATION OF TREATIES 
 

ɇɀȼɀȷ 3 

ɇȺɅɀȷɇȽɆɀɃɆ ȾȷȽ ȷɁȷɆɇɃȿȼ ȺūȷɅɀɃũȼɆ ɇɋɁ ɆɈɁŪȼȾɋɁ 

 

Article 54 

Termination of or withdrawal from a treaty under its provisions or by consent of the 

parties 
The termination of a treaty or the withdrawal of a party may take place:  

(a) in conformity with the provisions of the treaty; or  

(b) at any time by consent of all the parties after consultation with the other contracting States. 

 

ȯɟɗɟɞ 54 

ɇŮɟɛŬŰɘůɛɧɠ ɐ Ŭˊɞɢɩɟɖůɖ Ŭˊɧ ůɡɜɗɐəɖ ɓɎůŮɘ Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɖɠ ɐ ɛŮ Űɖ ůɡɜŬɑɜŮůɖ Űɤɜ 

ůɡɛɓŬɚɚɧɛŮɜɤɜ ɛŮɟɩɜ 

Ƀ ŰŮɟɛŬŰɘůɛɧɠ ɛɘŬɠ ůɡɜɗɐəɖɠ ɐ ɖ Ŭˊɞɢɩɟɖůɖ Ŭˊɧ ŬɡŰɐɜ Ŭˊɧ ɏɜŬ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ 

ŭɨɜŬŰŬɘ ɜŬ ˊɟŬɔɛŬŰɞˊɞɘɖɗŮɑ: 

(Ŭ) ɆɨɛűɤɜŬ ɛŮ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɖɠ ůɡɜɗɐəɖɠȚ ɐ 

(ɓ) ɃˊɞŰŮŭɐˊɞŰŮ ɛŮ Űɖ ůɡɜŬɑɜŮůɖ ɧɚɤɜ Űɤɜ ůɡɛɓŬɚɚɧɛŮɜɤɜ ɛŮɟɩɜ əŬŰɧˊɘɜ ŭɘŬɓɞɨɚŮɡůɖɠ ɛŮ 

ŰŬ ɚɞɘˊɎ ůɡɛɓŬɚɚɧɛŮɜŬ ȾɟɎŰɖ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

COURT OF JUSTICE OF THE EUROPEAN UNION 

Case T91/10 Lucchini SpA v European Commission [2014] Judgment (Eighth Chamber) 

ñ112. In the context of its second plea, the applicant submits that the contested decision is 

unlawful since, once the ECSC Treaty had expired, the Commission no longer had competence 

to adopt the contested decision on the basis of Article 65(1) CS. 

113. In the first place, the expiry of the ECSC Treaty necessarily meant that the Commission 

no longer had competence to apply its provisions. 

114. First, in accordance with Articles 54 and 70 of the Vienna Convention on the Law of 

Treaties of 23 May 1969, a convention between States that has expired can no longer serve as 

the basis for obligations or found competence, unless the contracting States express a contrary 

intention. Article 65(1) CS cannot, therefore, be applied retroactively, even as to its substantive 

contentô, unless there is a specific transitional provision, which there is not. [é] 

136. Although the change from the legal framework of the ECSC Treaty to that of the EC 

Treaty has led, since 24 July 2002, to a change of legal bases, procedures and applicable 

substantive rules, that change is part of the unity and continuity of the Community legal order 

and its objectives (Case T 25/04 González y Díez v Commission [2007] ECR II 3121, 

paragraph 55, ArcelorMittal Luxembourg and Others v Commission, cited in paragraph 131 

above, paragraph 59, and ThyssenKrupp Stainless v Commission, cited in paragraph 124 

above, paragraph 80, confirmed on appeal by ArcelorMittal Luxembourg v Commission and 

Commission v ArcelorMittal Luxembourg and Others, cited in paragraph 130 above, 

paragraphs 60 and 63, and ThyssenKrupp Nirosta v Commission, cited in paragraph 130 above, 

paragraphs 71 and 73). [é] 
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145. That being so, it would be contrary to the objectives and the coherence of the Treaties and 

irreconcilable with the continuity of the legal order of the European Union if  the Commission 

were not to have jurisdiction to ensure the uniform application of the rules deriving from the 

ECSC Treaty which continue to produce effects even after the expiry of that treaty (see, to that 

effect, Case C 119/05 Lucchini [2007] ECR I 6199, paragraph 41).ò 
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Article 55 

Reduction of the parties to a multilateral treaty below the number necessary for its entry 

into force 
Unless the treaty otherwise provides, a multilateral treaty does not terminate by reason only of 

the fact that the number of the parties falls below the number necessary for its entry into force. 

 

ȯɟɗɟɞ 55 

ɀŮɑɤůɖ Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ ˊɞɚɡɛŮɟɞɨɠ ůɡɜɗɐəɖɠ ůŮ Ŭɟɘɗɛɧ ɛɘəɟɧŰŮɟɞ  

Ŭˊɧ Űɞɜ ŬɜŬɔəŬɑɞ ɔɘŬ Űɖɜ ɗɏůɖ Űɖɠ ůŮ ɘůɢɨ 

ȺəŰɧɠ ŮɎɜ ɖ ůɡɜɗɐəɖ Ɏɚɚɤɠ ɞɟɑɕŮɘ, ɛɑŬ ˊɞɚɡɛŮɟɐɠ ůɡɜɗɐəɖ ŭŮɜ ɚɐɔŮɘ ɛɧɜɞ ɚɧɔɤ Űɞɡ 

ɔŮɔɞɜɧŰɞɠ ɧŰɘ ɞ Ŭɟɘɗɛɧɠ Űɤɜ ůɡɛɓŬɚɚɧɛŮɜɤɜ ɛŮɟɩɜ ɛŮɘɩɗɖəŮ ůŮ Ŭɟɘɗɛɧ ɛɘəɟɧŰŮɟɞ Ŭˊɧ Űɞɜ 

ŬɜŬɔəŬɑɞ ɔɘŬ Űɖɜ ɗɏůɖ Űɖɠ ůŮ ɘůɢɨ. 
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Article 56 

Denunciation of or withdrawal from a treaty containing no provision regarding 

termination, denunciation or withdrawal 
1. A treaty which contains no provision regarding its termination and which does not provide 

for denunciation or withdrawal is not subject to denunciation or withdrawal unless:  

(a) It is established that the parties intended to admit the possibility of denunciation or 

withdrawal; or  

(b) A right of denunciation or withdrawal may be implied by the nature of the treaty. 

 2. A party shall give not less than twelve months' notice of its intention to denounce or 

withdraw from a treaty under paragraph 1.  

 

ȯɟɗɟɞ 56 

ȾŬŰŬɔɔŮɚɑŬ ɐ Ŭˊɞɢɩɟɖůɖ Ŭˊɧ ůɡɜɗɐəɖ ˊɞɡ ŭŮɜ ˊŮɟɘɚŬɛɓɎɜŮɘ ŭɘɎŰŬɝɖ  

ůɢŮŰɘəɎ ɛŮ ŰŮɟɛŬŰɘůɛɧ, əŬŰŬɔɔŮɚɑŬ ɐ Ŭˊɞɢɩɟɖůɖ 

1. Ɇɡɜɗɐəɖ, ɖ ɞˊɞɑŬ ŭŮɜ ́ ŮɟɘɚŬɛɓɎɜŮɘ ŭɘɎŰŬɝɖ ůɢŮŰɘəɎ ɛŮ Űɞɜ ŰŮɟɛŬŰɘůɛɧ Űɖɠ əŬɘ ɖ ɞˊɞɑŬ ŭŮɜ 

ˊɟɞɓɚɏˊŮɘ Űɖɜ əŬŰŬɔɔŮɚɑŬ ɐ Ŭˊɞɢɩɟɖůɖ Ŭˊɧ ŬɡŰɐ, ŭŮɜ ɡˊɧəŮɘŰŬɘ ůŮ əŬŰŬɔɔŮɚɑŬ ɐ Ŭˊɞɢɩɟɖůɖ 

ŮəŰɧɠ ŮɎɜ: 

(Ŭ) ɄɟɞəɨˊŰŮɘ ɧŰɘ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ ŮɑɢŬɜ Űɖɜ ˊɟɧɗŮůɖ ɜŬ ŭŮɢɗɞɨɜ Űɖɜ ŭɡɜŬŰɧŰɖŰŬ 

əŬŰŬɔɔŮɚɑŬɠ ɐ ŬˊɞɢɩɟɖůɖɠȚ ɐ 

(ɓ) ɇɞ ŭɘəŬɑɤɛŬ əŬŰŬɔɔŮɚɑŬɠ ɐ Ŭˊɞɢɩɟɖůɖɠ Ŭˊɧ ŬɡŰɐ ůɡɜɎɔŮŰŬɘ Ŭˊɧ Űɖ űɨůɖ Űɖɠ ůɡɜɗɐəɖɠ. 

2. ȰɜŬ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ ɔɜɤůŰɞˊɞɘŮɑ ůŮ ́ ɟɞɗŮůɛɑŬ ɧɢɘ ɛɘəɟɧŰŮɟɖ Űɤɜ ŭɩŭŮəŬ ɛɖɜɩɜ Űɖɜ 

ˊɟɧɗŮůɐ Űɞɡ ɜŬ əŬŰŬɔɔŮɑɚŮɘ ɐ ɜŬ ŬˊɞɢɤɟɐůŮɘ Ŭˊɧ Űɖɜ ůɡɜɗɐəɖ ɓɎůŮɘ Űɖɠ ˊŬɟŬɔɟɎűɞɡ 1. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION) 

Venoklim Holding B.V. v Bolivarian Republic of Venezuela (ICSID Case No ARB/12/22) 

Award (3 April  2015) 

ñ56. First, it should be noted that according to Article 44 of the Vienna Convention on the Law 

of Treaties (the "Vienna Convention"), denunciation is a right of each State provided that the 

treaty that will  be the subject of the complaint consider such a possibility or that the conditions 

set forth in Article 56 of the same Convention are met. Through the use of denunciation, a State 

may terminate, as far as it is concerned, a treaty of which it was a party, withdrawing from it. 

[Original text in Spanish] 

[ñPrimero, cabe destacar que según el Artículo 44 de la Convención de Viena sobre el Derecho 

de los Tratados (la ñConvención de Vienaò), la denuncia es un derecho de cada Estado siempre 

y cuando el tratado que será objeto de la denuncia contemple tal posibilidad o, que se cumplan 

las condiciones previstas en el Artículo 56 de la misma Convención. Mediante el uso de la 

denuncia un Estado puede poner fin, en lo que a él respecta, a un tratado del que era parte 

retirándose de este.ò] 
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Article 57 

Suspension of the operation of a treaty under its provisions or by consent of the parties 
The operation of a treaty in regard to all the parties or to a particular party may be suspended:  

(a) In conformity with the provisions of the treaty; or  

(b) At any time by consent of all the parties after consultation with the other contracting States. 

 

ȯɟɗɟɞ 57 

ȷɜŬůŰɞɚɐ ŮűŬɟɛɞɔɐɠ ůɡɜɗɐəɖɠ ɓɎůŮɘ Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɖɠ ɐ ɛŮ Űɖ  

ůɡɜŬɑɜŮůɖ Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ 

ȼ ŮűŬɟɛɞɔɐ ɛɘŬɠ ůɡɜɗɐəɖɠ ŭɨɜŬŰŬɘ ɜŬ ŬɜŬůŰŬɚŮɑ ɤɠ ˊɟɞɠ ɧɚŬ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ ɐ ɤɠ 

ˊɟɞɠ ɏɜŬ ůɡɔəŮəɟɘɛɏɜɞ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ: 

(Ŭ) ɆɨɛűɤɜŬ ɛŮ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɖɠ ůɡɜɗɐəɖɠȚ ɐ 

(ɓ) ɃˊɞŰŮŭɐˊɞŰŮ ɛŮ Űɖ ůɡɜŬɑɜŮůɖ ɧɚɤɜ Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ əŬŰɧˊɘɜ ŭɘŬɓɞɨɚŮɡůɖɠ ɛŮ 

ŰŬ ɚɞɘˊɎ ůɡɛɓŬɚɚɧɛŮɜŬ ȾɟɎŰɖ. 
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Article 58 

Suspension of the operation of a multilateral treaty by agreement between certain of the 

parties only 
1. Two or more parties to a multilateral treaty may conclude an agreement to suspend the 

operation of provisions of the treaty, temporarily and as between themselves alone, if:  

 (a) The possibility of such a suspension is provided for by the treaty; or  

(b) The suspension in question is not prohibited by the treaty and: 

(i) Does not affect the enjoyment by the other parties of their rights under the treaty or the 

performance of their obligations;  

(ii)  Is not incompatible with the object and purpose of the treaty.  

2. Unless in a case falling under paragraph 1(a) the treaty otherwise provides, the parties in 

question shall notify the other parties of their intention to conclude the agreement and of those 

provisions of the treaty the operation of which they intend to suspend.  

 

ȯɟɗɟɞ 58 

ȷɜŬůŰɞɚɐ ŮűŬɟɛɞɔɐɠ ˊɞɚɡɛŮɟɞɨɠ ůɡɜɗɐəɖɠ əŬŰɧˊɘɜ ůɡɛűɤɜɑŬɠ 

ɞɟɘůɛɏɜɤɜ ɛɧɜɞ ůɡɛɓŬɚɚɧɛŮɜɤɜ ɛŮɟɩɜ 

1. ȹɨɞ ɐ ˊŮɟɘůůɧŰŮɟŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ ůŮ ɛɑŬ ˊɞɚɡɛŮɟɐ ůɡɜɗɐəɖ ɛˊɞɟɞɨɜ ɜŬ ůɡɜɎɣɞɡɜ 

ůɡɛűɤɜɑŬ ɔɘŬ Űɖɜ ŬɜŬůŰɞɚɐ Űɖɠ ŮűŬɟɛɞɔɐɠ ŭɘŬŰɎɝŮɤɜ Űɖɠ ůɡɜɗɐəɖɠ, ˊɟɞůɤɟɘɜɎ əŬɘ ɛŮŰŬɝɨ 

Űɞɡɠ ɛɧɜɞ, ŮɎɜ: 

(Ŭ) ȼ ŭɡɜŬŰɧŰɖŰŬ ŰɏŰɞɘŬɠ ŬɜŬůŰɞɚɐɠ ˊɟɞɓɚɏˊŮŰŬɘ Ŭˊɧ Űɖ ůɡɜɗɐəɖȚ ɐ 

(ɓ) ȼ Ůɜ ɚɧɔɤ ŬɜŬůŰɞɚɐ ŭŮɜ ŬˊŬɔɞɟŮɨŮŰŬɘ Ŭˊɧ Űɖ ůɡɜɗɐəɖ əŬɘ: 

(i) ȹŮɜ ŮˊɖɟŮɎɕŮɘ Űɖɜ ŬˊɞɚŬɓɐ Ŭˊɧ ŰŬ ɎɚɚŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ Űɤɜ ŭɘəŬɘɤɛɎŰɤɜ Űɞɡɠ Ŭˊɧ 

Űɖ ůɡɜɗɐəɖ ɐ Űɖɜ ŮəŰɏɚŮůɖ Űɤɜ ɡˊɞɢɟŮɩůŮɩɜ ŰɞɡɠȚ 

(ii ) ȹŮɜ ŮɑɜŬɘ ŬůɨɛɓŬŰɖ ɛŮ Űɞ ŬɜŰɘəŮɑɛŮɜɞ əŬɘ Űɞ ůəɞˊɧ Űɖɠ ůɡɜɗɐəɖɠ. 

2. ɀŮ ŮɝŬɑɟŮůɖ Űɘɠ ˊŮɟɘˊŰɩůŮɘɠ Űɖɠ ˊŬɟŬɔɟɎűɞɡ 1 (Ŭ) ɧˊɞɡ ɖ ůɡɜɗɐəɖ Ɏɚɚɤɠ ɞɟɑɕŮɘ, ŰŬ Ůɜ 

ɚɧɔɤ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ ɔɜɤůŰɞˊɞɘɞɨɜ ůŰŬ ɡˊɧɚɞɘˊŬ ɛɏɟɖ Űɖɜ ˊɟɧɗŮůɐ Űɞɡɠ ɜŬ ůɡɜɎɣɞɡɜ 

ůɡɛűɤɜɑŬ əŬɘ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɖɠ ůɡɜɗɐəɖɠ, Űɖɠ ɞˊɞɑŬɠ Űɖɜ ŮűŬɟɛɞɔɐ ůəɞˊŮɨɞɡɜ ɜŬ 

ŬɜŬůŰŮɑɚɞɡɜ.
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Article 59 

Termination or suspension of the operation of a treaty implied by conclusion of a later 

treaty 
1. A treaty shall be considered as terminated if  all the parties to it conclude a later treaty relating 

to the same subject-matter and: 

 (a) It appears from the later treaty or is otherwise established that the parties intended that the 

matter should be governed by that treaty; or 

(b) The provisions of the later treaty are so far incompatible with those of the earlier one that 

the two treaties are not capable of being applied at the same time. 

 2. The earlier treaty shall be considered as only suspended in operation if  it appears from the 

later treaty or is otherwise established that such was the intention of the parties.  

 

ȯɟɗɟɞ 59 

ɇŮɟɛŬŰɘůɛɧɠ ɐ ŬɜŬůŰɞɚɐ ŮűŬɟɛɞɔɐɠ ůɡɜɗɐəɖɠ ˊɞɡ ŮˊɏɟɢŮŰŬɘ 

Ŭˊɧ Űɖ ůɨɜŬɣɖ ɛŮŰŬɔŮɜɏůŰŮɟɖɠ ůɡɜɗɐəɖɠ 

1. ɀɑŬ ůɡɜɗɐəɖ ɢɤɟɑɠ ŬɡŰɧ ɗŮɤɟŮɑŰŬɘ ɧŰɘ ɏɢŮɘ ŰŮɟɛŬŰɘůŰŮɑ Ŭɜ ɧɚŬ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ůŮ ŬɡŰɐ 

ɛɏɟɖ ůɡɜɎɣɞɡɜ ɛŮŰŬɔŮɜɏůŰŮɟɖ ůɡɜɗɐəɖ ůŮ ůɢɏůɖ ɛŮ Űɞ ɑŭɘɞ ŬɜŰɘəŮɑɛŮɜɞ əŬɘ: 

(Ŭ) ɄɟɞəɨˊŰŮɘ Ŭˊɧ Űɖ ɛŮŰŬɔŮɜɏůŰŮɟɖ ůɡɜɗɐəɖ ɐ ɗŮɛŮɚɘɩɜŮŰŬɘ Ɏɚɚɤɠ ɧŰɘ ŰŬ ɛɏɟɖ ŮˊŮŭɑɤɝŬɜ 

Űɞ Ůɜ ɚɧɔɤ ŬɜŰɘəŮɑɛŮɜɞ ɜŬ ŭɘɏˊŮŰŬɘ Ŭˊɧ ŬɡŰɐ Űɖ ůɡɜɗɐəɖȚ ɐ 

(ɓ) Ƀɘ ŭɘŬŰɎɝŮɘɠ Űɖɠ ɛŮŰŬɔŮɜɏůŰŮɟɖɠ ůɡɜɗɐəɖɠ ŮɑɜŬɘ ůŮ ŰɏŰɞɘɞ ɓŬɗɛɧ ŬůɨɛɓŬŰŮɠ ɛŮ ŬɡŰɏɠ Űɘɠ 

ˊɟɞɔŮɜɏůŰŮɟɖɠ ɩůŰŮ ɞɘ ŭɨɞ ůɡɛɓɎůŮɘɠ ŮɑɜŬɘ ŬŭɨɜŬŰɞ ɜŬ ŮűŬɟɛɞůŰɞɨɜ ŰŬɡŰɧɢɟɞɜŬ. 

2. ŪŮɤɟŮɑŰŬɘ ɧŰɘ ɏɢŮɘ ŬɜŬůŰŬɚŮɑ ɖ ɚŮɘŰɞɡɟɔɑŬ Űɖɠ ́ ɟɞɔŮɜɏůŰŮɟɖɠ ůɡɜɗɐəɖɠ ɛɧɜɞ Ŭɜ ́ ɟɞəɨˊŰŮɘ 

Ŭˊɧ Űɖ ɛŮŰŬɔŮɜɏůŰŮɟɖ ɐ ɗŮɛŮɚɘɩɜŮŰŬɘ ɛŮ Ɏɚɚɞ Űɟɧˊɞ ɧŰɘ ŬɡŰɐ ɐŰŬɜ ɖ ˊɟɧɗŮůɖ Űɤɜ 

ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION) 

Electrabel S.A. v the Republic of Hungary (ICSID Case No ARB/07/19) Award (25 November 

2015) 

ñ3.45. The Tribunal notes that, in this case, Article 59 is not invoked by either party or the 

European Commission. It also notes that Articles 60-63 VCLT are likewise not invoked in 

these proceedings, neither by the Respondent nor the European Commission to contend that 

the ECT has been terminated or suspended as a consequence of any breach of the ECT, or that 

the ECT is impossible to perform or that there has been a fundamental change of circumstances. 

[é] 

4.176. As regards the substantive protections in Part III  of the ECT, the Tribunal does not 

consider that the ECT and EU law share the same subject-matter; and, accordingly, it considers 

that Article 16 ECT is inapplicable.ò 

 

Ioan Micula, Viorel Micula, S.C. European Food S.A., S.C. Starmill S.R.L. and S.C. Multipack 

S.R.L. v Romania (ICSID Case No ARB/05/20) Award (11 December 2013) 

ñ291. a) There is no conflict of treaties, and even if  there were, the BIT should prevail 

292. The Claimants submit that there is no conflict of treaties in this case because the Accession 

Treaty and the EC Treaty were not in force vis-à-vis Romania at the time it entered into the 

BIT, or at the time when the breaches of the BIT occurred. Thus, the Claimants assert that: 

Everything here in this case is crystallised prior to the accession of Romania to the EU. The 

BIT was entered in force before, the breach predates the accession and hence the right to be 

compensated predates accession. [...] [T]he only element which postdates accession is the 
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payment: the payment of a sum of money which represents the consequences of the breach 

which predates accession (Tr., Day 12, 141 (Gaillard)). 

293. The Claimants also note that the Commission expressly concludes that the BIT has been 

neither superseded nor terminated by Romaniaôs accession to the EU pursuant to Article 59 of 

the Vienna Convention.ò 
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Article 60 

Termination or suspension of the operation of a treaty as a consequence of its breach 
1. A material breach of a bilateral treaty by one of the parties entitles the other to invoke the 

breach as a ground for terminating the treaty or suspending its operation in whole or in part. 

2. A material breach of a multilateral treaty by one of the parties entitles:  

(a) The other parties by unanimous agreement to suspend the operation of the treaty in whole 

or in part or to terminate it either:  

(i) In the relations between themselves and the defaulting State, or 

 (ii)  As between all the parties;  

(b) A party specially affected by the breach to invoke it as a ground for suspending the 

operation of the treaty in whole or in part in the relations between itself and the defaulting 

State;  

(c) Any party other than the defaulting State to invoke the breach as a ground for suspending 

the operation of the treaty in whole or in part with respect to itself if  the treaty is of such a 

character that a material breach of its provisions by one party radically changes the position of 

every party with respect to the further performance of its obligations under the treaty. 

 3. A material breach of a treaty, for the purposes of this article, consists in:  

(a) A repudiation of the treaty not sanctioned by the present Convention; or 

 (b) The violation of a provision essential to the accomplishment of the object or purpose of 

the treaty.  

4. The foregoing paragraphs are without prejudice to any provision in the treaty applicable in 

the event of a breach. 

 5. Paragraphs 1 to 3 do not apply to provisions relating to the protection of the human person 

contained in treaties of a humanitarian character, in particular to pro visions prohibiting any 

form of reprisals against persons protected by such treaties. 
 

ȯɟɗɟɞ 60 

ɇŮɟɛŬŰɘůɛɧɠ ɐ ŬɜŬůŰɞɚɐ ŮűŬɟɛɞɔɐɠ Űɖɠ ůɡɜɗɐəɖɠ ůɡɜŮˊŮɑŬ  

ˊŬɟŬɓɘɎůŮɩɠ Űɖɠ 

1. Ƀɡůɘɩŭɖɠ ˊŬɟŬɓɑŬůɖɠ ŭɘɛŮɟɞɨɠ ůɡɜɗɐəɖɠ Ůə ɛɏɟɞɡɠ Űɞɡ Ůɜɧɠ ůɡɛɓŬɚɚɧɛŮɜɞɡ ɛɏɟɞɡɠ 

ˊŬɟɏɢŮɘ Űɞ ŭɘəŬɑɤɛŬ ůŰɞ ɏŰŮɟɞ (ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ) ɜŬ ŮˊɘəŬɚŮůŰŮɑ Űɖɜ ́ ŬɟŬɓɑŬůɖ ŬɡŰɐ ɤɠ 

ɚɧɔɞ ŰŮɟɛŬŰɘůɛɞɨ Űɖɠ ůɡɜɗɐəɖɠ ɐ ŬɜŬůŰɞɚɐɠ Űɖɠ ɚŮɘŰɞɡɟɔɑŬɠ Űɖɠ ŮɑŰŮ ůŰɞ ůɨɜɞɚɞ Űɖɠ ŮɑŰŮ Ůɜ 

ɛɏɟŮɘ. 

2. Ƀɡůɘɩŭɖɠ ˊŬɟŬɓɑŬůɖ ˊɞɚɡɛŮɟɞɨɠ ůɡɛűɤɜɑŬɠ Ůə ɛɏɟɞɡɠ Ůɜɧɠ Ůə Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ 

ɛŮɟɩɜ, ˊŬɟɏɢŮɘ Űɞ ŭɘəŬɑɤɛŬ: 

(Ŭ) ůŰŬ ɏŰŮɟŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ ɨůŰŮɟŬ Ŭˊɧ ɞɛɧűɤɜɖ ůɡɛűɤɜɑŬ, ɜŬ ŬɜŬůŰŮɑɚɞɡɜ Űɖ 

ɚŮɘŰɞɡɟɔɑŬ Űɖɠ ůɡɜɗɐəɖɠ ůŰɞ ůɨɜɞɚɧ Űɖɠ ɐ Ůɜ ɛɏɟŮɘ ɐ ɜŬ Űɖɜ ŰŮɟɛŬŰɑůɞɡɜ ŮɑŰŮ: 

(i) ȳůɞɜ ŬűɞɟɎ Űɘɠ ůɢɏůŮɘɠ ɛŮŰŬɝɨ Űɤɜ ɘŭɑɤɜ əŬɘ Űɞɡ ˊŬɟŬɓɘɎɕɞɜŰɞɠ ȾɟɎŰɞɡɠȚ ɐ 

(ii ) ȳůɞɜ ŬűɞɟɎ ɧɚŬ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ 

(ɓ) ɆŰɞ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ ˊɞɡ Ůɘŭɘəɩɠ Ůɗɑɔɖ Ŭˊɧ Űɖɜ ˊŬɟŬɓɑŬůɖ ɜŬ Űɖɜ ŮˊɘəŬɚŮůŰŮɑ ɤɠ 

ɚɧɔɞ ŬɜŬůŰɞɚɐɠ Űɖɠ ŮűŬɟɛɞɔɐɠ Űɖɠ ůɡɜɗɐəɖɠ ŮɑŰŮ ůŰɞ ůɨɜɞɚɧ Űɖɠ ŮɑŰŮ Ůɜ ɛɏɟŮɘ ůŰɘɠ ůɢɏůŮɘɠ 

ɛŮŰŬɝɨ Űɞɡ ɘŭɑɞɡ əŬɘ Űɞɡ ˊŬɟŬɓɘɎɕɞɜŰɞɠ ȾɟɎŰɞɡɠȚ 

(ɔ) ɆŮ ɞˊɞɘɞŭɐˊɞŰŮ Ůə Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ ŮəŰɧɠ Ŭˊɧ Űɞ ˊŬɟŬɓɘɎɕɞɜ ȾɟɎŰɞɠ ɜŬ 

ŮˊɘəŬɚŮůŰŮɑ Űɖɜ ́ ŬɟŬɓɑŬůɖ ɤɠ ɚɧɔɞ ŬɜŬůŰɞɚɐɠ Űɖɠ ŮűŬɟɛɞɔɐɠ Űɖɠ ůɡɜɗɐəɖɠ ŮɑŰŮ ůŰɞ ůɨɜɞɚɞ 

Űɖɠ ŮɑŰŮ Ůɜ ɛɏɟŮɘ ɧůɞɜ ŬűɞɟɎ Űɞ ɑŭɘɞ, Ůűɧůɞɜ ɖ ůɡɜɗɐəɖ ŮɑɜŬɘ ŰɏŰɞɘŬɠ űɨůɖɠ ɩůŰŮ ɛɑŬ 

ɞɡůɘɩŭɖɠ ́ ŬɟŬɓɑŬůɖ Űɤɜ ŭɘŬŰɎɝŮɤɜ Űɖɠ Ůɜɧɠ Ůə Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ ɜŬ ŬɚɚɎɕŮɘ ɟɘɕɘəɎ 
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Űɖɜ ɗɏůɖ əŬɗŮɜɧɠ Ůə Űɤɜ ɚɞɘˊɩɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ ůŮ ůɢɏůɖ ɛŮ Űɖɜ ́ ŮɟŬɘŰɏɟɤ ŮəŰɏɚŮůɖ 

Űɤɜ ɡˊɞɢɟŮɩůŮɤɜ Űɞɡɠ ŭɡɜɎɛŮɘ Űɖɠ ůɡɜɗɐəɖɠ. 

3. Ƀɡůɘɩŭɖɠ ˊŬɟŬɓɑŬůɖ Űɖɠ ůɡɜɗɐəɖɠ, ɔɘŬ Űɞɡɠ ůəɞˊɞɨɠ Űɞɡ ˊŬɟɧɜŰɞɠ Ɏɟɗɟɞɡ, ŬˊɞŰŮɚŮɑ: 

(Ŭ) ȼ Ŭˊɞəɐɟɡɝɖ Űɖɠ ůɡɜɗɐəɖɠ ˊɞɡ ŭŮɜ ˊɟɞɓɚɏˊŮŰŬɘ Ŭˊɧ Űɖɜ ˊŬɟɞɨůŬ ɆɨɛɓŬůɖȚ ɐ 

(ɓ) ȼ ˊŬɟŬɓɑŬůɖ ɛɘŬɠ ŭɘɎŰŬɝɖɠ ɞɡůɘɩŭɞɡɠ ɔɘŬ Űɖɜ ŮˊɑŰŮɡɝɖ Űɞɡ ŬɜŰɘəŮɘɛɏɜɞɡ ɐ ůəɞˊɞɨ Űɖɠ 

ůɡɜɗɐəɖɠ.  

4. Ƀɘ ˊɟɞɖɔɞɨɛŮɜŮɠ ˊŬɟɎɔɟŬűɞɘ ŭŮɜ ɗɑɔɞɡɜ ɞˊɞɘŬŭɐˊɞŰŮ ŭɘɎŰŬɝɖ Űɖɠ ůɡɜɗɐəɖɠ ˊɞɡ 

ŮűŬɟɛɧɕŮŰŬɘ ůŮ ˊŮɟɑˊŰɤůɖ ˊŬɟŬɓɑŬůɖɠ. 

5. Ƀɘ ˊŬɟɎɔɟŬűɞɘ 1 ɛŮ 3 ŭŮɜ ŮűŬɟɛɧɕɞɜŰŬɘ ůŮ ŭɘŬŰɎɝŮɘɠ ˊɞɡ ůɢŮŰɑɕɞɜŰŬɘ ɛŮ Űɖɜ  ˊɟɞůŰŬůɑŬ 

Űɖɠ Ŭɜɗɟɩˊɘɜɖɠ ˊɟɞůɤˊɘəɧŰɖŰŬɠ ˊɞɡ ůɡɛˊŮɟɘɚŬɛɓɎɜɞɜŰŬɘ ůŮ ůɡɜɗɐəŮɠ ŬɜɗɟɤˊɘůŰɘəɞɨ 

ɢŬɟŬəŰɐɟŬ, ɘŭɑɤɠ ůŰɘɠ ŭɘŬŰɎɝŮɘɠ ˊɞɡ ŬˊŬɔɞɟŮɨɞɡɜ əɎɗŮ ɛɞɟűɐɠ ŬɜŰɘˊɞɑɜɤɜ ɏɜŬɜŰɘ ŬŰɧɛɤɜ 

ˊɞɡ ˊɟɞůŰŬŰŮɨɞɜŰŬɘ Ŭˊɧ Űɘɠ ůɢŮŰɘəɏɠ ůɡɜɗɐəŮɠ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

INTERNATIONAL COURT OF JUSTICE 

Application of the Interim Accord of 13 September 1995 (The Former Yugoslav Republic of 

Macedonia v Greece) Judgment [2011] ICJ Rep 644 

ñ117. The Applicant asserts that the Respondent has failed to demonstrate that the exceptio is 

a general principle of international law. The Applicant also argues that Article 60 of the 1969 

Vienna Convention provides a complete set of rules and procedures governing responses to 

material breaches under the law of treaties and that the exceptio is not recognized as justifying 

non performance under the law of State responsibility. The Applicant further disputes the 

Respondentôs contention that the Applicantôs obligations under Articles 5, 6 and 7 of the 

Interim Accord are synallagmatic with the Respondentôs obligation not to object in Article 11, 

paragraph 1. The Applicant also takes the position that the Respondent did not raise the 

breaches upon which it now relies until after the Respondent objected to the Applicantôs 

admission to NATO.  

118. The Respondent maintains that any disregard of its obligations under the Interim Accord 

could be justified as a response to a material breach of a treaty. The Respondent initially  stated 

that it was not seeking to suspend the Interim Accord in whole or in part pursuant to the 1969 

Vienna Convention, but later took the position that partial suspension of the Interim Accord is 

ñjustifiedò under Article 60 of the 1969 Vienna Convention (to which both the Applicant and 

Respondent are parties) because the Applicantôs breaches were material. The Respondent took 

note of the procedural requirements contained in Article 65 of the 1969 Vienna Convention, 

but asserted that, if  a State is suspending part of a treaty ñin answer to another party . . . alleging 

its violationò, ex ante notice is not required.  

119. The Applicant contends that the Respondent never alerted the Applicant to any alleged 

material breach of the Interim Accord and never sought to invoke a right of suspension under 

Article 60 of the 1969 Vienna Convention. The Applicant notes that the Respondent confirmed 

its non reliance on Article 60 in the Counter Memorial. In addition, the Applicant calls attention 

to the ñspecific and detailedò procedural requirements of Article 65 of the 1969 Vienna 

Convention and asserts that the Respondent has not met those. The Applicant further contends 

that prior to the Bucharest Summit, the Respondent never notified the Applicant of any ground 

for suspension of the Interim Accord, of its view that the Applicant had breached the Interim 

Accord or that the Respondent was suspending the Interim Accord. [é] 

123. The Court observes that while the Respondent presents separate arguments relating to the 

exceptio, partial suspension under Article 60 of the 1969 Vienna Convention, and 

countermeasures, it advances certain minimum conditions that are common to all three 

arguments. First, the Respondent bases each argument on the allegation that the Applicant 

breached several provisions of the Interim Accord prior to the Respondentôs objection to the 
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Applicantôs admission to NATO. Secondly, each argument, as framed by the Respondent, 

requires the Respondent to show that its objection to the Applicantôs admission to NATO was 

made in response to the alleged breach or breaches by the Applicant, in other words, to 

demonstrate a connection between any breach by the Applicant and any objection by the 

Respondent. With these conditions in mind, the Court turns to the evidence regarding the 

alleged breaches by the Applicant. As previously noted (see paragraph 72), it is in principle the 

duty of the party that asserts certain facts to establish the existence of such facts. [é] 

162. As described above (see paragraph 118), the Respondent also suggested that its objection 

to the Applicantôs admission to NATO could have been regarded as a response, within Article 

60 of the 1969 Vienna Convention, to material breaches of the Interim Accord allegedly 

committed by the Applicant. Article 60, paragraph 3 (b), of the 1969 Vienna Convention 

provides that a material breach consists in ñthe violation of a provision essential to the 

accomplishment of the object or purpose of the treatyò. 163. The Court recalls its analysis of 

the Respondentôs allegations of breach at paragraphs 124 to 159 above and its conclusion that 

the only breach which has been established is the display of a symbol in breach of Article 7, 

paragraph 2, of the Interim Accord, a situation which ended in 2004. The Court considers that 

this incident cannot be regarded as a material breach within the meaning of Article 60 of the 

1969 Vienna Convention. Moreover, the Court considers that the Respondent has failed to 

establish that the action which it took in 2008 in connection with the Applicantôs application 

to NATO was a response to the breach of Article 7, paragraph 2, approximately four years 

earlier. Accordingly, the Court does not accept that the Respondentôs action was capable of 

falling within Article 60 of the 1969 Vienna Convention.ò 

 

Maritime delimitation in the Indian Ocean (Somalia v Kenya) (Preliminary Objections) [2017] 

ICJ Rep 3 

ñ123. On 4 May 2015, Somaliaôs intransigence and continuing material breach of the MOU 

finally prompted Kenya to object to Somaliaôs CLCS submission. Having failed through 

diplomatic means, this temporary and partial suspension of the MOU was intended to persuade 

Somalia to comply with its obligations. Shortly afterwards, in a Note Verbale dated 30 June 

2015, Kenya ended its suspension of the MOU. In a spirit of compromise, it invited the CLCS 

to proceed to consider Somaliaôs submission, but on the condition that Somalia would fully  

comply with the agreed dispute settlement procedure under the MOU.  

124. Kenyaôs Note Verbale explained the basis for this temporary suspension as follows: 

Somaliaôs objection was a material breach of the Memorandum of Understanding (MOU) 

between Kenya and Somalia dated 7 April  2009, registered with the United Nations Secretariat 

on June 11, 2009, in accordance with Article 102 of the United Nations Charter. Under the 

terms of the MOU, the Parties are under an obligation not to object to each otherôs submissions 

to the Commission, and then to conclude an agreement on the delimitation of the maritime 

boundary after the Commission.ò 

 

PERMANENT COURT OF ARBITRATION 

Arbitration Between the Republic of Croatia and the Republic of Slovenia (Croatia v Slovenia) 

Case 2012-04, Partial Award, June 30, 2016 

ñ204. The Tribunal observes that Article 60, paragraph 1 of the Vienna Convention is drafted 

in general terms and applies to any treaty not covered by its paragraphs 4 and 5. The provision 

therefore applies to arbitration agreements. However, the specific object and purpose of such 

agreements must be taken into account when applying Article 60, paragraph 1. [é] 

206. The Tribunal notes that the provisions of the Arbitration Agreement referred to by 

Slovenia concern the settlement of disputes relating to the interpretation and application of the 

Agreement. As stated in paragraph 167, those provisions empower the Tribunal to settle the 
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dispute between the Parties relating to the validity of the termination of the Agreement by 

Croatia. They do not, however, determine which action may be taken by one Party in cases 

where the other Party violates the Arbitration Agreement. In fact, the Arbitration Agreement 

contains no provision in this regard. Accordingly, and contrary to Sloveniaôs contention, 

paragraph 4 of Article 60 does not prevent the application of paragraph 1 of the same article. 

207. For present purposes, the Tribunal must therefore consider whether there has been a 

ómaterial breachô of the Arbitration Agreement by Slovenia entitling Croatia to terminate the 

Agreement under Article 60, paragraph 1 of the Vienna Convention [...] 

212. A ómaterial breachô within the meaning of Article 60, paragraph 1 of the Vienna 

Convention could consist either in the repudiation of a treaty (Article 60, paragraph 3, 

subparagraph (a)), or in the violation of a provision essential to the accomplishment of the 

object or purpose of the treaty (Article 60, paragraph 3, subparagraph (b)). In its notes verbales 

of 30 July 2015 and 16 March 2016, and in its letter of 31 July 2015 to the Tribunal, Croatia 

has contended that such a violation occurred in the present case. Slovenia denies it. It is 

therefore incumbent upon the Tribunal to interpret Article 60, paragraph 3, subparagraphs (a) 

and (b) of the Vienna Convention and to decide whether any breaches of the Arbitration 

Agreement attributable to Slovenia could entitle Croatia to terminate the Agreement. 

213. To ñrepudiateò an agreement amounts to a ñrefus[al] to fulfil  or dischargeò it. 176 A 

repudiation of a treaty, as contemplated under Article 60, paragraph 3, subparagraph (a) of the 

Vienna Convention, involves the rejection of a treaty as a whole by the defaulting party.177 In 

the Tribunalôs view, the right of a party to seek the termination of a treaty on the ground that 

the other party has repudiated it is closely related to the principle inadimplenti non est 

adimplendum. To safeguard expectations of reciprocity underlying a treaty relationship, a party 

should not be required to perform a treaty that the other party has clearly and definitively 

rejected. [é] 

214. [é] A repudiation of the Agreement as a whole must be distinguished from a purported 

breach of any of its provisions, which may constitute a material breach under Article 60, 

paragraph 3, subparagraph (b) of the Vienna Conventioné 

215. Turning, then, to Article 60, paragraph 3, subparagraph (b) of the Vienna Convention, the 

Tribunal first observes that Article 60, paragraph 3, subparagraph (b) does not refer to the 

intensity or the gravity of the breach, but instead requires that the provision breached be 

essential for the accomplishment of the treatyôs object and purpose. [é] 

218. It results from the text itself of Article 60, paragraph 3, subparagraph (b) and from the 

jurisprudence thus recalled that a tribunal having to apply that provision must first determine 

the object and purpose of the treaty which has been breached. Termination of a treaty due to 

such a breach under Article 60, paragraph 1 is warranted only if  the breach defeats the object 

and purpose of the treaty. [é] 

225. Accordingly, and in view of the remedial action taken, the Tribunal determines that the 

breaches of the Arbitration Agreement by Slovenia do not render the continuation of the 

proceedings impossible and, therefore, do not defeat the object and purpose of the Agreement. 

Accordingly, Croatia was not entitled to terminate the Agreement under Article 60, paragraph 

1 of the Vienna Convention. The Arbitration Agreement remains in force.ò 

 

COURT OF JUSTICE OF THE EUROPEAN UNION 

Opinion 2/15 of the Court Free Trade Agreement between the European Union and the 

Republic of Singapore [2017] (Full Court)  

ñ161. Finally, the link which the provisions of Chapter 13 of the envisaged agreement display 

with trade between the European Union and the Republic of Singapore is also specific in nature 

because a breach of the provisions concerning social protection of workers and environmental 

protection, set out in that chapter, authorises the other Party ð in accordance with the rule of 
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customary international law codified in Article 60(1) of the Convention on the law of treaties, 

signed in Vienna on 23 May 1969 (United Nations Treaty Series, vol. 1155, p. 331; óthe Vienna 

Conventionô), which applies in relations between the European Union and third States (see, in 

respect of the applicability of the customary rules codified in the Vienna Convention to the 

external relations of the European Union, judgments of 25 February 2010, Brita, C386/08, 

EU:C:2010:91, paragraphs 41 and 42, and of 21 December 2016, Council v Front Polisario, 

C104/16 P, EU:C:2016:973, paragraphs 100, 107, 110 and 113) ð to terminate or suspend the 

liberalisation, provided for in the other provisions of the envisaged agreement, of that trade.ò 
  



 

 115 

 

 

Article 61 

Supervening impossibility of performance 

1. A party may invoke the impossibility of performing a treaty as a ground for terminating or 

withdrawing from it if  the impossibility results from the permanent disappearance or 

destruction of an object indispensable for the execution of the treaty. If  the impossibility is 

temporary, it may be invoked only as a ground for suspending the operation of the treaty. 

2. Impossibility of performance may not be invoked by a party as a ground for terminating, 

withdrawing from or suspending the operation of a treaty if  the impossibility is the result of a 

breach by that party either of an obligation under the treaty or of any other international 

obligation owed to any other party to the treaty. 

 

ȯɟɗɟɞ 61 

ȺˊɘɔŮɜɧɛŮɜɖ ȷŭɡɜŬɛɑŬ ȺəŰɏɚŮůɖɠ 

1. ȰɜŬ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ ŭɨɜŬŰŬɘ ɜŬ ŮˊɘəŬɚŮůŰŮɑ ŬŭɡɜŬɛɑŬ ŮəŰɏɚŮůɖɠ Űɖɠ ůɡɜɗɐəɖɠ ɤɠ 

ɚɧɔɞ ŰŮɟɛŬŰɘůɛɞɨ ɐ Ŭˊɞɢɩɟɖůɖɠ Ŭɧ́ ŬɡŰɐ ŮɎɜ ɖ ŬŭɡɜŬɛɑŬ ́ ɟɞɏɟɢŮŰŬɘ Ŭɧ́ ɛɧɜɘɛɖ ŮɝŬűɎɜɘůɖ 

ɐ əŬŰŬůŰɟɞűɐ Ůɜɧɠ ŬɜŰɘəŮɘɛɏɜɞɡ ŬˊŬɟŬɑŰɖŰɞɡ ɔɘŬ Űɖɜ ŮəŰɏɚŮůɖ Űɖɠ ůɡɜɗɐəɖɠ. ȺɎɜ ɖ 

ŬŭɡɜŬɛɑŬ ŮɑɜŬɘ ˊɟɞůɤɟɘɜɐ, ŭɨɜŬŰŬɘ ɜŬ ˊɟɞɓɚɖɗŮɑ ɛɧɜɞ ɤɠ ɚɧɔɞɠ ŬɜŬůŰɞɚɐɠ Űɖɠ ŮűŬɟɛɞɔɐɠ 

Űɖɠ ůɡɜɗɐəɖɠ. 

2. ȼ ŬŭɡɜŬɛɑŬ ŮəŰɏɚŮůɖɠ ŭŮɜ ŭɨɜŬŰŬɘ ɜŬ ˊɟɞɓɚɖɗŮɑ Ŭɧ́ ɏɜŬ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ ɤɠ ɚɧɔɞɠ 

ŰŮɟɛŬŰɘůɛɞɨ, Ŭˊɞɢɩɟɖůɖɠ ɐ ŬɜŬůŰɞɚɐɠ Űɖɠ ŮűŬɟɛɞɔɐɠ ɛɘŬɠ ůɡɜɗɐəɖɠ ŮɎɜ ɖ ŬŭɡɜŬɛɑŬ 

ŬˊɞɟɟɏŮɘ Ŭɧ́ Űɖɜ ́ ŬɟŬɓɑŬůɖ Űɞɡ ɘŭɑɞɡ Űɞɡ ůɡɛɓŬɚɚɧɛŮɜɞɡ ɛɏɟɞɡɠ ŮɑŰŮ ɛɑŬɠ ɡˊɞɢɟɏɤůɖɠ ɡɧ́ 
Űɖɜ ůɡɜɗɐəɖ ŮɑŰŮ ɞˊɞɘŬůŭɐ́ ɞŰŮ Ɏɚɚɖɠ ŭɘŮɗɜɞɨɠ ɡˊɞɢɟɏɤůɖɠ ˊɞɡ ɞűŮɑɚŮŰŬɘ ůŮ ɞˊɞɘɞŭɐ́ ɞŰŮ 

Ɏɚɚɞ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ Űɖɠ ůɡɜɗɐəɖɠ. 
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Article 62 

Fundamental change of circumstances 
1. A fundamental change of circumstances which has occurred with regard to those existing at 

the time of the conclusion of a treaty, and which was not foreseen by the parties, may not be 

invoked as a ground for terminating or withdrawing from the treaty unless: 

 (a) The existence of those circumstances constituted an essential basis of the consent of the 

parties to be bound by the treaty; and 

(b) The effect of the change is radically to transform the extent of obligations still to be 

performed under the treaty.  

2. A fundamental change of circumstances may not be invoked as a ground for terminating or 

withdrawing from a treaty: 

 (a) If  the treaty establishes a boundary; or  

(b) If  the fundamental change is the result of a breach by the party invoking it either of an 

obligation under the treaty or of any other international obligation owed to any other party to 

the treaty. 

 3. If, under the foregoing paragraphs, a party may invoke a fundamental change of 

circumstances as a ground for terminating or withdrawing from a treaty it may also invoke the 

change as a ground for suspending the operation of the treaty. 

 

ȯɟɗɟɞ 62 

ŪŮɛŮɚɘɩŭɖɠ ɛŮŰŬɓɞɚɐ Űɤɜ ˊŮɟɘůŰɎůŮɤɜ 

1. ŪŮɛŮɚɘɩŭɖɠ ɛŮŰŬɓɞɚɐ Űɤɜ ˊŮɟɘůŰɎůŮɤɜ ɖ ɞˊɞɑŬ ŮˊɐɚɗŮ ůŮ ůɢɏůɖ ɛŮ Űɘɠ ɡˊɎɟɢɞɡůŮɠ əŬŰɎ 

Űɞɜ ɢɟɧɜɞ ůɨɜŬɣɖɠ Űɖɠ ůɡɜɗɐəɖɠ, əŬɘ ɖ ɞˊɞɑŬ ŭŮɜ ŮɑɢŮ ˊɟɞɓɚŮűɗŮɑ Ŭˊɧ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ 

ɛɏɟɖ, ŭŮɜ ŭɨɜŬŰŬɘ ɜŬ ˊɟɞɓɚɖɗŮɑ ɤɠ ɚɧɔɞ ŰŮɟɛŬŰɘůɛɞɨ ɐ Ŭˊɞɢɩɟɖůɖɠ Ŭˊɧ Űɖɜ ůɡɜɗɐəɖ ŮəŰɧɠ 

ŮɎɜ: 

(Ŭ) ȼ ɨˊŬɟɝɖ ŬɡŰɩɜ Űɤɜ ˊŮɟɘůŰɎůŮɤɜ ŬˊɞŰŮɚɞɨůŮ Űɖɜ ɞɡůɘɩŭɖ ɓɎůɖ Űɖɠ ůɡɜŬɑɜŮůɖɠ Űɤɜ 

ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ Űɖɜ ůɡɜɗɐəɖȚ əŬɘ 

(ɓ) ɇɞ ŬˊɞŰɏɚŮůɛŬ Űɖɠ ɛŮŰŬɓɞɚɐɠ ŮɑɜŬɘ ɖ ɟɘɕɘəɐ ɛŮŰŬɓɞɚɐ Űɖɠ ɏəŰŬůɖɠ Űɤɜ ɡˊɞɢɟŮɩůŮɤɜ ́ ɞɡ 

Ŭˊɞɛɏɜɞɡɜ ɜŬ Ůəˊɚɖɟɤɗɞɨɜ ɡˊɧ Űɖɜ ůɡɜɗɐəɖ. 

2. ȼ ɗŮɛŮɚɘɩŭɖɠ ɛŮŰŬɓɞɚɐ Űɤɜ ůɡɜɗɖəɩɜ ŭŮɜ ŭɨɜŬɜŰŬɘ ɜŬ ˊɟɞɓɚɖɗŮɑ ɤɠ ɚɧɔɞɠ ŰŮɟɛŬŰɘůɛɞɨ 

ɐ Ŭˊɞɢɩɟɖůɖɠ Ŭˊɧ Űɖɜ ůɡɜɗɐəɖ: 

(Ŭ) ȺɎɜ ɖ ůɡɜɗɐəɖ əŬɗɞɟɑɕŮɘ ůɨɜɞɟŬȚ ɐ 

(ɓ) ȺɎɜ ɖ ɗŮɛŮɚɘɩŭɖɠ ɛŮŰŬɓɞɚɐ ŬˊɞɟɟɏŮɘ Ŭˊɧ ɛɑŬ ́ ŬɟŬɓɑŬůɖ Űɞɡ ůɡɛɓŬɚɚɧɛŮɜɞɡ ɛɏɟɞɡɠ ́ ɞɡ 

Űɖɜ ŮˊɘəŬɚŮɑŰŬɘ ŮɑŰŮ ɛɘŬɠ ɡˊɞɢɟɏɤůɖɠ ɡˊɧ Űɖɜ ůɡɜɗɐəɖ ŮɑŰŮ ɛɘŬɠ ɞˊɞɘŬůŭɐˊɞŰŮ Ɏɚɚɖɠ 

ŭɘŮɗɜɞɨɠ ɡˊɞɢɟɏɤůɖɠ ́ ɞɡ ɞűŮɑɚŮŰŬɘ ůŮ ɞˊɞɘɞŭɐˊɞŰŮ Ɏɚɚɞ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ Űɖɠ ůɡɜɗɐəɖɠ. 

3. ȺɎɜ, ůɨɛűɤɜŬ ɛŮ Űɘɠ ˊɟɞɖɔɞɨɛŮɜŮɠ ˊŬɟŬɔɟɎűɞɡɠ, ɏɜŬ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ ŭɨɜŬŰŬɘ ɜŬ 

ŮˊɘəŬɚŮůŰŮɑ Űɖɜ ɗŮɛŮɚɘɩŭɖ ɛŮŰŬɓɞɚɐ Űɤɜ ˊŮɟɘůŰɎůŮɤɜ ɤɠ ɚɧɔɞ ŰŮɟɛŬŰɘůɛɞɨ ɐ Ŭˊɞɢɩɟɖůɖɠ 

Ŭˊɧ ɛɑŬ ůɡɜɗɐəɖ, ŭɨɜŬŰŬɘ Ůˊɑůɖɠ ɜŬ ˊɟɞɓɎɚŮɘ ɤɠ ɚɧɔɞ ŬɜŬůŰɞɚɐɠ Űɖɠ ɚŮɘŰɞɡɟɔɑŬɠ Űɖɠ 

ůɡɜɗɐəɖɠ. 

 

INTERNATIONAL DECISIONS OF COURTS, TRIBUNALS AND OTHER BODIES 

PERMANENT COURT OF ARBITRATION  

Arbitration Pursuant to The Agreement For The Promotion And Protection Of Investments 

(Government Of The United Kingdom Of Great Britain And Northern Ireland v The 

Plurinational State Of Bolivia) Case No 2013-15, Award of the Arbitral Tribunal, August 30, 

2018 
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ñ614. Finally, commentary number 14 notes that State practice and judicial decisions support 

the view that necessity may constitute a circumstance precluding wrongfulness under certain 

very limited conditions. The cases show that necessity has been invoked to preclude the 

wrongfulness of acts contrary to a broad range of obligations, whether customary or 

conventional in origin. 

In particular, to emphasize the exceptional nature of necessity and concerns about its possible 

abuse, article 25 is cast in negative language (óNecessity may not be invoked ... unlessô). In 

this respect it mirrors the language of article 62 of the 1969 Vienna Convention dealing with 

fundamental change of circumstances. It also mirrors that language in establishing, in 

paragraph 1, two conditions without which necessity may not be invoked and excluding, in 

paragraph 2, two situations entirely from the scope of the excuse of necessity.ò 
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Article 63 

Severance of diplomatic or consular relations 
The severance of diplomatic or consular relations between parties to a treaty does not affect 

the legal relations established between them by the treaty except in so far as the existence of 

diplomatic or consular relations is indispensable for the application of the treaty.  

 

ȯɟɗɟɞ 63 

ȹɘŬəɞˊɐ ŭɘˊɚɤɛŬŰɘəɩɜ ɐ ˊɟɞɝŮɜɘəɩɜ ůɢɏůŮɤɜ 

ȼ ŭɘŬəɞˊɐ Űɤɜ ŭɘˊɚɤɛŬŰɘəɩɜ ɐ ˊɟɞɝŮɜɘəɩɜ ůɢɏůŮɤɜ ɛŮŰŬɝɨ Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ ůŮ ɛɘŬ 

ůɡɜɗɐəɖ ɛŮɟɩɜ ŭŮɜ ɗɑɔŮɘ Űɘɠ ɜɞɛɘəɏɠ ůɢɏůŮɘɠ ˊɞɡ ɏɢɞɡɜ əŬɗɘŮɟɤɗŮɑ ɛŮŰŬɝɨ Űɞɡɠ ŭɡɜɎɛŮɘ Űɖɠ 

ůɡɜɗɐəɖɠ, ŮəŰɧɠ Ŭɜ, əŬɘ ůŰɞ ɓŬɗɛɧ ˊɞɡ, ɖ ɨˊŬɟɝɖ Űɤɜ ŭɘˊɚɤɛŬŰɘəɩɜ ɐ ˊɟɞɝŮɜɘəɩɜ ůɢɏůŮɤɜ 

ŮɑɜŬɘ ŬˊŬɟŬɑŰɖŰɖ ɔɘŬ Űɖɜ ŮűŬɟɛɞɔɐ Űɖɠ ůɡɜɗɐəɖɠ. 
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Article 64 

Emergence of a new peremptory norm of general international law (ñjus cogensò) 
If  a new peremptory norm of general international law emerges, any existing treaty which is 

in conflict with that norm becomes void and terminates.  
 

ȯɟɗɟɞ 64 

ȺɛűɎɜɘůɖ ɜɏɞɡ ŬɜŬɔəŬůŰɘəɞɨ əŬɜɧɜŬ ɔŮɜɘəɞɨ  

ŭɘŮɗɜɞɨɠ ŭɘəŬɑɞɡ (jus cogens) 

ȺɎɜ ˊɟɞəɨɣŮɘ ɏɜŬɠ ɜɏɞɠ ŬɜŬɔəŬůŰɘəɧɠ əŬɜɧɜŬɠ ɔŮɜɘəɞɨ ŭɘŮɗɜɞɨɠ ŭɘəŬɑɞɡ, əɎɗŮ ɡűɘůŰɎɛŮɜɖ 

ůɡɜɗɐəɖ ɖ ɞˊɞɑŬ ɏɟɢŮŰŬɘ ůŮ ůɨɔəɟɞɡůɖ ɛŮ ŬɡŰɧɜ Űɞɜ əŬɜɧɜŬ, əŬɗɑůŰŬŰŬɘ Ɏəɡɟɖ əŬɘ 

ŰŮɟɛŬŰɑɕŮŰŬɘ. 
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SECTION 4 

PROCEDURE 
 

ɇɀȼɀȷ 4 

ȹȽȷȹȽȾȷɆȽȷ 

 

Article 65 

Procedure to be followed with respect to invalidity, termination, withdrawal from or 

suspension of the operation of a treaty 
1. A party which, under the provisions of the present Convention, invokes either a defect in its 

consent to be bound by a treaty or a ground for impeaching the validity of a treaty, terminating 

it, withdrawing from it or suspending its operation, must notify the other parties of its claim. 

The notification shall indicate the measure proposed to be taken with respect to the treaty and 

the reasons therefor.  

2. If,  after the expiry of a period which, except in cases of special urgency, shall not be less 

than three months after the receipt of the notification, no party has raised any objection, the 

party making the notification may carry out in the manner provided in article 67 the measure 

which it has proposed. 

3. If,  however, objection has been raised by any other party, the parties shall seek a solution 

through the means indicated in Article 33 of the Charter of the United Nations.  

4. Nothing in the foregoing paragraphs shall affect the rights or obligations of the parties under 

any provisions in force binding the parties with regard to the settlement of disputes.  

5. Without prejudice to article 45, the fact that a State has not previously made the notification 

prescribed in paragraph 1 shall not prevent it from making such notification in answer to 

another party claiming performance of the treaty or alleging its violation.  

 

ȯɟɗɟɞ 65 

 ȹɘŬŭɘəŬůɑŬ ŮűŬɟɛɞůŰɏŬ ůŮ ˊŮɟɑˊŰɤůɖ ŬəɡɟɧŰɖŰŬɠ, ŰŮɟɛŬŰɘůɛɞɨ, Ŭˊɞɢɩɟɖůɖɠ ɐ 

ŬɜŬůŰɞɚɐɠ Űɖɠ ůɡɜɗɐəɖɠ 

1. ȾɎɗŮ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ Űɞ ɞˊɞɑɞ, ůɨɛűɤɜŬ ɛŮ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɖɠ ˊŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ, 

ŮˊɘəŬɚŮɑŰŬɘ ŮɑŰŮ ŮɚɎŰŰɤɛŬ ůŰɖ ůɡɜŬɑɜŮůɖ Űɞɡ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ ɛɘŬ ůɡɜɗɐəɖ, ŮɑŰŮ ɚɧɔɞ ɔɘŬ 

Űɖɜ əŬŰŬɔɔŮɚɑŬ Űɞɡ əɨɟɞɡɠ ŬɡŰɐɠ, ɔɘŬ Űɞɜ ŰŮɟɛŬŰɘůɛɧ Űɖɠ, ɔɘŬ Űɖɜ Ŭˊɞɢɩɟɖůɖ Ŭˊɧ ŬɡŰɐɜ ɐ 

Űɖɜ ŬɜŬůŰɞɚɐ Űɖɠ ɚŮɘŰɞɡɟɔɑŬɠ Űɖɠ, ˊɟɏˊŮɘ ɜŬ ɔɜɤůŰɞˊɞɘɐůŮɘ ůŰŬ ɚɞɘˊɎ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ 

Űɞɜ ɘůɢɡɟɘůɛɧ Űɞɡ. ȼ ɔɜɤůŰɞˊɞɑɖůɖ ŬɡŰɐ, ɡˊɞŭŮɘəɜɨŮɘ Űɞ ́ ɟɞŰŮɘɜɧɛŮɜɞ ɛɏŰɟɞ ůŮ ůɢɏůɖ ɛŮ Űɖ 

ůɡɜɗɐəɖ əŬɘ Űɞɡɠ ɚɧɔɞɡɠ ɔɘŬ Űɞɡɠ ɞˊɞɑɞɡɠ ˊɟɏˊŮɘ ɜŬ ɚɖűɗŮɑ. 

2. ȺɎɜ, ɛŮŰɎ Űɖ ɚɐɝɖ ɛɘŬɠ ɢɟɞɜɘəɐɠ ˊŮɟɘɧŭɞɡ ɖ ɞˊɞɑŬ, ɛŮ ŮɝŬɑɟŮůɖ Űɘɠ ˊŮɟɘˊŰɩůŮɘɠ ɘŭɘŬɑŰŮɟŬ 

ŮˊŮɑɔɞɡůŬɠ ŬɜɎɔəɖɠ, ŭŮɜ ɗŬ ˊɟɏˊŮɘ ɜŬ ŮɑɜŬɘ ɛɘəɟɧŰŮɟɖ Űɤɜ Űɟɘɩɜ ɛɖɜɩɜ Ŭˊɧ Űɖ ɚɐɣɖ Űɖɠ 

ɔɜɤůŰɞˊɞɑɖůɖɠ, əŬɜɏɜŬ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ ŭŮɜ ɏɢŮɘ ˊɟɞɓɎɚŮɘ əɎˊɞɘŬ ŬɜŰɑɟɟɖůɖ, Űɞ 

ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ ́ ɞɡ ́ ɟŬɔɛŬŰɞˊɞɘŮɑ Űɖ ɔɜɤůŰɞˊɞɑɖůɖ, ɛˊɞɟŮɑ ɜŬ ŮəŰŮɚɏůŮɘ, ɛŮ Űɞɜ Űɟɧˊɞ 

ˊɞɡ ˊɟɞɓɚɏˊŮŰŬɘ ůŰɞ Ɏɟɗɟɞ 67, Űɞ ɛɏŰɟɞ ˊɞɡ Űɞ ɑŭɘɞ ɏɢŮɘ ˊɟɞŰŮɑɜŮɘ. 



 

 121 

3. ȷɜ, ɤůŰɧůɞ ɏɢŮɘ ˊɟɞɓɚɖɗŮɑ ŬɜŰɑɟɟɖůɖ Ŭˊɧ ɞˊɞɘɞŭɐˊɞŰŮ Ɏɚɚɞ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ, ŰŬ 

ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ ˊɟɏˊŮɘ ɜŬ ŬɜŬɕɖŰɐůɞɡɜ ɛɘŬ ɚɨůɖ ɛŮ ŰŬ ˊɟɞɓɚŮˊɧɛŮɜŬ ɛɏůŬ ˊɞɡ 

ɡˊɞŭŮɘəɜɨɞɜŰŬɘ ůŰɞ Ɏɟɗɟɞ 33 Űɞɡ ɉɎɟŰɖ Űɤɜ ȼɜɤɛɏɜɤɜ Ⱥɗɜɩɜ. 

4. ɇɑˊɞŰŬ (Ŭˊɧ ŰŬ ˊɟɞɓɚŮˊɧɛŮɜŬ) ůŰɘɠ ˊɟɞɖɔɖɗŮɑůŮɠ ˊŬɟŬɔɟɎűɞɡɠ ŭŮɜ ɗɑɔŮɘ ŰŬ ŭɘəŬɘɩɛŬŰŬ ɐ 

Űɘɠ ɡˊɞɢɟŮɩůŮɘɠ Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ ˊɞɡ Ŭˊɞɟɟɏɞɡɜ Ŭˊɧ əɎɗŮ ɘůɢɨɞɡůŬ ŭɘɎŰŬɝɖ ɖ 

ɞˊɞɑŬ ŭŮůɛŮɨŮɘ ŰŬ ɛɏɟɖ ɧůɞɜ ŬűɞɟɎ Űɖɜ Ůˊɑɚɡůɖ Űɤɜ ŭɘŬűɞɟɩɜ. 

5. ɀŮ Űɖɜ ŮˊɘűɨɚŬɝɖ Űɞɡ Ɏɟɗɟɞɡ 45, Űɞ ɔŮɔɞɜɧɠ ɧŰɘ ɏɜŬ ȾɟɎŰɞɠ ŭŮɜ ɏɢŮɘ ́ ɟɞɖɔɞɡɛɏɜɤɠ ́ ɟɞɓŮɑ 

ůŰɖ ɔɜɤůŰɞˊɞɑɖůɖ ˊɞɡ ˊɟɞɓɚɏˊŮŰŬɘ ůŰɖɜ ˊŬɟɎɔɟŬűɞ 1, ŭŮɜ ˊɟɏˊŮɘ ɜŬ Űɞ ŮɛˊɞŭɑɕŮɘ Ŭˊɧ Űɞ ɜŬ 

ˊɟɞɓŮɑ ůŰɖ ɔɜɤůŰɞˊɞɑɖůɖ ŬɡŰɐ, ɤɠ ŬˊɎɜŰɖůɖ ůŮ ɏɜŬ Ɏɚɚɞ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ ˊɞɡ ŬɘŰŮɑŰŬɘ 

Űɖɜ ŮəŰɏɚŮůɖ Űɖɠ ůɡɜɗɐəɖɠ ɐ ɘůɢɡɟɑɕŮŰŬɘ Űɖɜ ˊŬɟŬɓɑŬůɐ ŬɡŰɐɠ. 

 

INTERNATIONAL DECISIONS OF COURTS, TRIBUNALS AND OTHER BODIES 

PERMANENT COURT OF ARBITRATION  

Arbitration Between the Republic of Croatia and the Republic of Slovenia (Croatia v Slovenia) 

Case 2012-04, Partial Award, June 30, 2016 

ñ204. However, in paragraph 4, Article 65 adds that ñ[n]othing in the foregoing paragraphs 

shall affect the rights or obligations of the parties under any provisions in force binding the 

parties with regard to the settlement of disputesò. The article therefore explicitly recognises 

and preserves a tribunalôs ability, pursuant to its own mandate, to resolve disputes falling within 

its jurisdiction.  

206. The Tribunal has already stated that it has jurisdiction under the Arbitration Agreement 

to settle the dispute between the Parties concerning the validity of the termination of the 

Agreement by Croatia (see paragraph 162 above). That jurisdiction is not affected by Article 

65 of the Vienna Convention, which on the contrary preserves it in paragraph 4. 

207. The Tribunal therefore has jurisdiction under the provisions of the Arbitration Agreement 

and Article 21, paragraph 1 of the PCA Optional Rules, and in conformity with Article 65 of 

the Vienna Convention, to decide whether Croatia, acting under Article 60 of the Convention, 

has validly proposed to Slovenia to terminate the Arbitration Agreement and has validly ceased 

to apply it. 

212. There is no doubt that the Tribunal also has inherent jurisdiction to decide whether the 

ñarbitration process as a whole has been compromised to such an extent that . . . the arbitration 

process cannot continueò.ò 

213. Croatia entered the European Union and the arbitral process started. It would have to be 

stopped if  the breaches of the Arbitration Agreement by Slovenia entitled Croatia unilaterally 

to terminate the Agreement in accordance with Article 65 of the Vienna Convention.ò 

 

WORLD TRADE ORGANIZATION 

Korea ï Government Procurement ï Report of the Panel (6 November 2000) WT/DS163/R 

ñ7.16. Article 65 on the specific procedure for invoking invalidity of a treaty does not seem to 

belong to the provisions of the Vienna Convention which have become customary international 

law.ò 
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Article 66 

Procedures for judicial settlement, arbitration and conciliation 
If, under paragraph 3 of article 65, no solution has been reached within a period of twelve 

months following the date on which the objection was raised, the following procedures shall 

be followed: 

(a) Any one of the parties to a dispute concerning the application or the interpretation of article 

53 or 64 may, by a written application, submit it to the International Court of Justice for a 

decision unless the parties by common consent agree to submit the dispute to arbitration;  

(b) Any one of the parties to a dispute concerning the application or the interpretation of any 

of the other articles in Part V of the present Convention may set in motion the procedure 

specified in the Annex to the Convention by submitting a request to that effect to the Secretary-

General of the United Nations.  

 

ȯɟɗɟɞ 66 

ȹɘŬŭɘəŬůɑŮɠ ŭɘəŬůŰɘəɞɨ ŭɘŬəŬɜɞɜɘůɛɞɨ, ŭɘŬɘŰɖůɑŬɠ əŬɘ ůɡɜŭɘŬɚɚŬɔɐɠ 

ȺɎɜ, ůɨɛűɤɜŬ ɛŮ Űɖɜ ˊŬɟɎɔɟŬűɞ 3 Űɞɡ Ɏɟɗɟɞɡ 65, ŭŮɜ ɏɢŮɘ ŮˊɘŰŮɡɢɗŮɑ əŬɛɑŬ ɚɨůɖ ɛɏůŬ ůŮ 

ɛɘŬ ɢɟɞɜɘəɐ ˊŮɟɑɞŭɞ ŭɩŭŮəŬ ɛɖɜɩɜ Ŭˊɧ Űɖɜ ɖɛŮɟɞɛɖɜɑŬ əŬŰɎ Űɖɜ ɞˊɞɑŬ ˊɟɞɓɚɐɗɖəŮ ɖ 

ŬɜŰɑɟɟɖůɖ, ŮűŬɟɛɧɕɞɜŰŬɘ ɞɘ ŬəɧɚɞɡɗŮɠ ŭɘŬŭɘəŬůɑŮɠ:  

(Ŭ) ɃˊɞɘɞŭɐˊɞŰŮ Ůə Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ ůŰɖ ŭɘŬűɞɟɎ, ɖ ɞˊɞɑŬ ŬűɞɟɎ Űɖɜ ŮűŬɟɛɞɔɐ ɐ 

Űɖɜ ŮɟɛɖɜŮɑŬ Űɤɜ Ɏɟɗɟɤɜ 53 ɐ 64, ŭɨɜŬŰŬɘ ɜŬ Űɖɜ ɡˊɞɓɎɚɚŮɘ Ůɜɩˊɘɞɜ Űɞɡ ȹɘŮɗɜɞɨɠ 

ȹɘəŬůŰɖɟɑɞɡ Űɖɠ ɉɎɔɖɠ, ɛɏůɤ ɔɟŬˊŰɐɠ ˊɟɞůűɡɔɐɠ, ɔɘŬ Űɖɜ ɏəŭɞůɖ ŬˊɧűŬůɖɠ, ŮəŰɧɠ Ŭɜ ŰŬ 

ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ əɞɘɜɐ ůɡɜŬɘɜɏůŮɘ ůɡɛűɤɜɐůɞɡɜ ɜŬ Űɖɜ ɡˊɞɓɎɚɞɡɜ ůŮ ŭɘŬɘŰɖůɑŬ,  

(ɓ) ɃˊɞɘɞŭɐˊɞŰŮ Ůə Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ ůŰɖ ŭɘŬűɞɟɎ, ɖ ɞˊɞɑŬ ŬűɞɟɎ Űɖɜ ŮűŬɟɛɞɔɐ ɐ 

Űɖɜ ŮɟɛɖɜŮɑŬ ɞˊɞɘŬůŭɐˊɞŰŮ Ůə Űɤɜ əɞɘɜɩɜ ŭɘŬŰɎɝŮɤɜ Űɞɡ ɀɏɟɞɡɠ V Űɖɠ ́ ŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ 

ɛˊɞɟŮɑ ɜŬ əɘɜɐůŮɘ Űɖ ŭɘŬŭɘəŬůɑŬ ˊɞɡ ŮɝŮɘŭɘəŮɨŮŰŬɘ ůŰɞ ɄŬɟɎɟŰɖɛŬ Űɖɠ ɆɨɛɓŬůɖɠ, 

ɡˊɞɓɎɚɚɞɜŰŬɠ ŬɑŰɖɛŬ ɔɘŬ Űɞ ůəɞˊɧ ŬɡŰɧ ůŰɞ ũŮɜɘəɧ ũɟŬɛɛŬŰɏŬ Űɤɜ ȼɜɤɛɏɜɤɜ Ⱥɗɜɩɜ. 
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Article 67 

Instruments for declaring invalid, terminating, withdrawing from or suspending the 

operation of a treaty 
1. The notification provided for under article 65, paragraph 1, must be made in writing.  

2. Any act of declaring invalid, terminating, withdrawing from or suspending the operation of 

a treaty pursuant to the provisions of the treaty or of paragraphs 2 or 3 of article 65 shall be 

carried out through an instrument communicated to the other parties. If  the instrument is not 

signed by the Head of State, Head of Government or Minister for Foreign Affairs, the 

representative of the State communicating it may be called upon to produce full  powers.  

 

ȯɟɗɟɞ 67 

 ȰɔɔɟŬűŬ ɛŮ ŰŬ ɞˊɞɑŬ əɖɟɨůůŮŰŬɘ ɖ ŬəɡɟɧŰɖŰŬ, ɞ ŰŮɟɛŬŰɘůɛɧɠ, ɖ Ŭˊɞɢɩɟɖůɖ ɐ ɖ 

ŬɜŬůŰɞɚɐ ŮűŬɟɛɞɔɐɠ ůɡɜɗɐəɖɠ 

1. ȼ ɔɜɤůŰɞˊɞɑɖůɖ ˊɞɡ ˊɟɞɓɚɏˊŮŰŬɘ Űɖɠ ˊŬɟŬɔɟɎűɞɡ 1 Űɞɡ Ɏɟɗɟɞɡ 65, ˊɟɏˊŮɘ ɜŬ 

ŭɘŬŰɡˊɩɜŮŰŬɘ ɔɟŬˊŰɩɠ. 

2. ɃˊɞɘŬŭɐˊɞŰŮ ́ ɟɎɝɖ ɖ ɞˊɞɑŬ əɖɟɨůůŮɘ ŬəɡɟɧŰɖŰŬ, ŰŮɟɛŬŰɘůɛɧ, Ŭˊɞɢɩɟɖůɖ ɐ ŬɜŬůŰɞɚɐ Űɖɠ 

ɚŮɘŰɞɡɟɔɑŬɠ ɛɘŬɠ ůɡɜɗɐəɖɠ, ůɨɛűɤɜŬ ɛŮ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɖɠ ůɡɜɗɐəɖɠ ɐ ɛŮ Űɘɠ ˊŬɟŬɔɟɎűɞɡɠ 2 

əŬɘ 3 Űɞɡ Ɏɟɗɟɞɡ 65, ŭɘŮɝɎɔŮŰŬɘ ɛɏůɤ ŮɔɔɟɎűɞɡ əɞɘɜɞˊɞɘɞɨɛŮɜɞɡ ůŰŬ ɡˊɧɚɞɘˊŬ 

ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ. ȺɎɜ Űɞ ɏɔɔɟŬűɞ ŬɡŰɧ ŭŮɜ ŮɑɜŬɘ ɡˊɞɔŮɔɟŬɛɛɏɜɞ Ŭˊɧ Űɞɜ ȷɟɢɖɔɧ Űɞɡ 

ȾɟɎŰɞɡɠ, Űɞɜ Ʉɟɤɗɡˊɞɡɟɔɧ ɐ Űɤɜ Ɉˊɞɡɟɔɧ ȺɝɤŰŮɟɘəɩɜ, ɞ ŬɜŰɘˊɟɧůɤˊɞɠ Űɞɡ ȾɟɎŰɞɡɠ ˊɞɡ 

əɞɘɜɞˊɞɘŮɑ Űɞ ɏɔɔɟŬűɞ ɛˊɞɟŮɑ ɜŬ əɚɖɗŮɑ ɜŬ ŮˊɘŭŮɑɝŮɘ Űɞ ˊɚɖɟŮɝɞɨůɘɞ ɏɔɔɟŬűɞ. 
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Article 68 

Revocation of notifications and instruments provided for in articles 65 and 67 
A notification or instrument provided for in article 65 or 67 may be revoked at any time before 

it takes effect. 

 

ȯɟɗɟɞ 68 

ȷɜɎəɚɖůɖ ɔɜɤůŰɞˊɞɘɐůŮɤɜ əŬɘ ŮɔɔɟɎűɤɜ ŬɜŬűŮɟɞɛɏɜɤɜ ůŰŬ ɎɟɗɟŬ 65 əŬɘ 67 

ũɜɤůŰɞˊɞɑɖůɖ ɐ ɏɔɔɟŬűɞ ˊɞɡ ˊɟɞɓɚɏˊŮŰŬɘ ůŰŬ ɎɟɗɟŬ 65 əŬɘ 67 ɛˊɞɟŮɑ ɜŬ ŬɜŬəɚɖɗŮɑ ŬɜɎ 

ˊɎůŬ ůŰɘɔɛɐ, ˊɟɘɜ ɜŬ ˊŬɟŬɔɎɔŮɘ ŬˊɞŰŮɚɏůɛŬŰŬ. 

 

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES 

COURT OF JUSTICE OF THE EUROPEAN UNION 

Case C-621/18 Andy Wightman and Others v Secretary of State [2018] Judgment (Full Court)  

ñ10. It follows from the foregoing that the notification by a Member State of its intention to 

withdraw does not lead inevitably to the withdrawal of that Member State from the European 

Union. On the contrary, a Member State that has reversed its decision to withdraw from the 

European Union is entitled to revoke that notification for as long as a withdrawal agreement 

concluded between that Member State and the European Union has not entered into force or, 

if  no such agreement has been concluded, for as long as the two-year period laid down in 

Article 50(3) TEU, possibly extended in accordance with that provision, has not expired. 

11. That conclusion is corroborated by the provisions of the Vienna Convention on the Law of 

Treaties, which was taken into account in the preparatory work for the Treaty establishing a 

Constitution for Europe. 

12. In the event that a treaty authorizes withdrawal under its provisions, Article 68 of that 

convention specifies inter alia, in clear and unconditional terms, that a notification of 

withdrawal, as provided for in Article 65 or 67 thereof, may be revoked at any time before it 

takes effect.ò 
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SECTION 5 

CONSEQUENCES OF THE INVALIDITY , TERMINATION OR SUSPENSION OF THE OPERATION OF A 

TREATY 
 

ɇɀȼɀȷ 5 

ɆɈɁȺɄȺȽȺɆ ɇȼɆ ȷȾɈɅɋɆȺɋɆ, ɇȺɅɀȷɇȽɆɀɃɈ ȼ ȷɁȷɆɇɃȿȼɆ ȺūȷɅɀɃũȼɆ ɇȼɆ ɆɈɁŪȼȾȼɆ 

 

Article 69 

Consequences of the invalidity of a treaty 
1. A treaty the invalidity of which is established under the present Convention is void. The 

provisions of a void treaty have no legal force.  

2. If  acts have nevertheless been performed in reliance on such a treaty: (a) Each party may 

require any other party to establish as far as possible in their mutual relations the position that 

would have existed if  the acts had not been performed; (b) Acts performed in good faith 

before the invalidity was invoked are not rendered unlawful by reason only of the invalidity 

of the treaty. 

3. In cases falling under articles 49, 50, 51 or 52, paragraph 2 does not apply with respect to 

the party to which the fraud, the act of corruption or the coercion is imputable. 

4. In the case of the invalidity of a particular State's consent to be bound by a multilateral 

treaty, the foregoing rules apply in the relations between that State and the parties to the 

treaty, 

 

ȯɟɗɟɞ 69 

ɆɡɜɏˊŮɘŮɠ ŬəɡɟɩůŮɤɠ ůɡɜɗɐəɖɠ 

1. ȼ ůɡɜɗɐəɖ Űɖɠ ɞˊɞɑŬɠ ɖ ŬəɡɟɧŰɖŰŬ ŭɘŬˊɘůŰɩɜŮŰŬɘ ɓɎůŮɘ Űɖɠ ˊŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ ŮɑɜŬɘ 

Ɏəɡɟɖ. Ƀɘ ŭɘŬŰɎɝŮɘɠ Ɏəɡɟɖɠ ůɡɜɗɐəɖɠ ŭŮɜ ɏɢɞɡɜ ɜɞɛɘəɐ ɘůɢɨ. 

2. ɆŰɖɜ ˊŮɟɑˊŰɤůɖ ˊɞɡ ɏɢɞɡɜ ɚɎɓŮɘ ɢɩɟŬ ˊɟɎɝŮɘɠ ůŮ ŮűŬɟɛɞɔɐ ɛɘŬɠ ŰɏŰɞɘŬɠ ůɡɜɗɐəɖɠ: 

(Ŭ) ȾɎɗŮ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ ɛˊɞɟŮɑ ɜŬ ɕɖŰɐůŮɘ Ŭˊɧ ɞˊɞɘɞŭɐˊɞŰŮ Ɏɚɚɞ ɛɏɟɞɠ ɜŬ əŬɗɞɟɑůŮɘ, 

ůŰɞ ɛɏŰɟɞ Űɞɡ ŭɡɜŬŰɞɨ, ůŰɘɠ ŬɛɞɘɓŬɑŮɠ ůɢɏůŮɘɠ Űɞɡɠ, Űɖɜ əŬŰɎůŰŬůɖ ɖ ɞˊɞɑŬ ɗŬ ɡűɑůŰŬŰɞ Ŭɜ 

ŭŮɜ ŮɑɢŬɜ ůɡɜŰŮɚŮůɗŮɑ ɞɘ ɤɠ Ɏɜɤ ˊɟɎɝŮɘɠȚ 

(ɓ) Ƀɘ ˊɟɎɝŮɘɠ ˊɞɡ ŭɘŮˊɟɎɢɗɖůŬɜ əŬɚɧˊɘůŰŬ ˊɟɘɜ Űɖɜ Ůˊɑəɚɖůɖ Űɖɠ ŬəɡɟɧŰɖŰŬɠ ŭŮɜ 

əŬɗɑůŰŬɜŰŬɘ ˊŬɟɎɜɞɛŮɠ ɛɧɜɞ Ůə Űɞɡ ɚɧɔɞɡ Űɖɠ ŬəɡɟɧŰɖŰŬɠ Űɖɠ ůɡɜɗɐəɖɠ. 

3. ɆŰɘɠ ˊŮɟɘˊŰɩůŮɘɠ Űɤɜ Ɏɟɗɟɤɜ 49, 50, 51, əŬɘ 52, ɖ ˊŬɟɎɔɟŬűɞɠ 2 ŭŮɜ ŮűŬɟɛɧɕŮŰŬɘ ɤɠ ˊɟɞɠ 

Űɞ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ ůŰɞ ɞˊɞɑɞ əŬŰŬɚɞɔɑɕŮŰŬɘ ɖ ŬˊɎŰɖ, ɖ ˊɟɎɝɖ ŭɤɟɞŭɞəɑŬɠ ɐ ɞ 

ŮɝŬɜŬɔəŬůɛɧɠ. 

4. ɆŰɖɜ ˊŮɟɑˊŰɤůɖ ŬəɡɟɧŰɖŰŬɠ Űɖɠ ůɡɜŬɑɜŮůɖɠ ȾɟɎŰɞɡɠ ˊɟɞɠ ŭɏůɛŮɡůɖ Ŭˊɧ ɛɑŬ ˊɞɚɡɛŮɟɐ 

ůɡɜɗɐəɖ, ɞɘ ŬɜɤŰɏɟɤ əŬɜɧɜŮɠ ŮűŬɟɛɧɕɞɜŰŬɘ ůŰɘɠ ůɢɏůŮɘɠ ɛŮŰŬɝɨ Űɞɡ ȾɟɎŰɞɡɠ ŬɡŰɞɨ əŬɘ Űɤɜ 

ůɡɛɓŬɚɚɞɛɏɜɤɜ ůŰɖ ůɡɜɗɐəɖ ɛŮɟɩɜ.  
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Article 70 

Consequences of the termination of a treaty 
 1. Unless the treaty otherwise provides or the parties otherwise agree, the termination of a 

treaty under its provisions or in accordance with the present Convention:  

(a) Releases the parties from any obligation further to perform the treaty; 

 (b) Does not affect any right, obligation or legal situation of the parties created through the 

execution of the treaty prior to its termination.  

2. If  a State denounces or withdraws from a multilateral treaty, paragraph 1 applies in the 

relations between that State and each of the other parties to the treaty from the date when such 

denunciation or withdrawal takes effect. 

 

ȯɟɗɟɞ 70 

ɆɡɜɏˊŮɘŮɠ ŰŮɟɛŬŰɘůɛɞɨ ůɡɜɗɐəɖɠ 

1. ȺəŰɧɠ ŮɎɜ ɖ ůɡɜɗɐəɖ Ɏɚɚɤɠ ɞɟɑɕŮɘ ɐ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ ɏɢɞɡɜ ůɡɛűɤɜɐůŮɘ 

ŭɘŬűɞɟŮŰɘəɎ, ɞ ŰŮɟɛŬŰɘůɛɧɠ ɛɘŬɠ ůɡɜɗɐəɖɠ əŬŰɎ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɖɠ ɐ ůɨɛűɤɜŬ ɛŮ Űɖ ˊŬɟɞɨůŬ 

ɆɨɛɓŬůɖ: 

(Ŭ) ȷˊŬɚɚɎůůŮɘ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ Ŭˊɧ əɎɗŮ ˊŮɟŬɘŰɏɟɤ ɡˊɞɢɟɏɤůɖ ŮűŬɟɛɞɔɐɠ Űɖɠ 

ůɡɜɗɐəɖɠȚ 

(ɓ) ȹŮɜ ɗɑɔŮɘ ɞˊɞɘɞŭɐˊɞŰŮ ŭɘəŬɑɤɛŬ, ɡˊɞɢɟɏɤůɖ ɐ ɜɞɛɘəɐ əŬŰɎůŰŬůɖ Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ 

ɛŮɟɩɜ ˊɞɡ ɏɢŮɘ ŭɖɛɘɞɡɟɔɖɗŮɑ Ŭˊɧ Űɖɜ ŮəŰɏɚŮůɖ Űɖɠ ůɡɜɗɐəɖɠ ˊɟɞ Űɞɡ ŰŮɟɛŬŰɘůɛɞɨ Űɖɠ. 

2. ȺɎɜ ɏɜŬ ȾɟɎŰɞɠ əŬŰŬɔɔŮɑɚŮɘ ɐ ŬˊɞɢɤɟɐůŮɘ Ŭˊɧ ˊɞɚɡɛŮɟɐ ůɡɜɗɐəɖ, ɖ ˊŬɟɎɔɟŬűɞɠ 1 

ŮűŬɟɛɧɕŮŰŬɘ ůŰɘɠ ůɢɏůŮɘɠ ɛŮŰŬɝɨ Űɞɡ ȾɟɎŰɞɡɠ ŬɡŰɞɨ əŬɘ əŬɗŮɜɧɠ Ůə Űɤɜ ɚɞɘˊɩɜ 

ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ Űɖɠ ůɡɜɗɐəɖɠ Ŭˊɧ Űɖɜ ɖɛŮɟɞɛɖɜɑŬ əŬŰɎ Űɖɜ ɞˊɞɑŬ ɖ əŬŰŬɔɔŮɚɑŬ ɐ 

Ŭˊɞɢɩɟɖůɖ ˊŬɟɎɝŮɘ ɏɜɜɞɛŬ ŬˊɞŰŮɚɏůɛŬŰŬ.  

  



 

 127 

 

 

Article 71 

Consequences of the invalidity of a treaty which conflicts with a peremptory norm of 

general international law 
1. In the case of a treaty which is void under article 53 the parties shall: 

 (a) Eliminate as far as possible the consequences of any act performed in reliance on any 

provision which conflicts with the peremptory norm of general international law; and 

(b) Bring their mutual relations into conformity with the peremptory norm of general 

international law. 

2. In the case of a treaty which becomes void and terminates under article 64, the termination 

of the treaty:  

(a) Releases the parties from any obligation further to perform the treaty;  

(b) Does not affect any right, obligation or legal situation of the parties created through the 

execution of the treaty prior to its termination, provided that those rights, obligations or 

situations may thereafter be maintained only to the extent that their maintenance is not in itself 

in conflict with the new peremptory norm of general international law. 

 

ȯɟɗɟɞ 71 

ɆɡɜɏˊŮɘŮɠ Űɖɠ ŬəɡɟɧŰɖŰŬɠ ůɡɜɗɐəɖɠ ɖ ɞˊɞɑŬ ůɡɔəɟɞɨŮŰŬɘ ɛŮ ŬɜŬɔəŬůŰɘəɧ  

əŬɜɧɜŬ Űɞɡ ɔŮɜɘəɞɨ ŭɘŮɗɜɞɨɠ ŭɘəŬɑɞɡ 

ɆŮ ˊŮɟɑˊŰɤůɖ Ɏəɡɟɖɠ ůɡɜɗɐəɖɠ əŬŰɎ Űɞ Ɏɟɗɟɞ 53 ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ ɡˊɞɢɟŮɞɨɜŰŬɘ: 

(Ŭ) ɁŬ ŮɝŬɚŮɑɣɞɡɜ, ůŰɞ ɛɏŰɟɞ Űɞɡ ŭɡɜŬŰɞɨ, Űɘɠ ůɡɜɏˊŮɘŮɠ əɎɗŮ ˊɟɎɝɖɠ ˊɞɡ ɏɚŬɓŮ ɢɩɟŬ ɓɎůŮɘ 

əɎˊɞɘŬɠ ŭɘɎŰŬɝɖɠ ɖ ɞˊɞɑŬ ɏɟɢŮŰŬɘ ůŮ ůɨɔəɟɞɡůɖ ɛŮ ŬɜŬɔəŬůŰɘəɧ əŬɜɧɜŬ Űɞɡ ɔŮɜɘəɞɨ ŭɘŮɗɜɞɨɠ 

ŭɘəŬɑɞɡȚ əŬɘ 

(ɓ) ɁŬ ŮɜŬɟɛɞɜɑůɞɡɜ Űɘɠ ŬɛɞɘɓŬɑŮɠ Űɞɡɠ ůɢɏůŮɘɠ ˊɟɞɠ Űɞɜ ŬɜŬɔəŬůŰɘəɧ əŬɜɧɜŬ Űɞɡ ɔŮɜɘəɞɨ 

ŭɘŮɗɜɞɨɠ ŭɘəŬɑɞɡ. 

ɆŮ ˊŮɟɑˊŰɤůɖ əŬŰɎ Űɖɜ ɞˊɞɑŬ ůɡɜɗɐəɖ əŬɗɑůŰŬŰŬɘ Ɏəɡɟɖ əŬɘ ŰŮɟɛŬŰɑɕŮŰŬɘ ɓɎůŮɘ Űɞɡ Ɏɟɗɟɞɡ 

64, ɞ ŰŮɟɛŬŰɘůɛɧɠ Űɖɠ ůɡɜɗɐəɖɠ: 

(Ŭ) ȷˊŬɚɚɎůůŮɘ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ Ŭˊɧ əɎɗŮ ˊŮɟŬɘŰɏɟɤ ɡˊɞɢɟɏɤůɖ ŮűŬɟɛɞɔɐɠ Űɖɠ 

ůɡɜɗɐəɖɠȚ 

(ɓ) ȹŮɜ ɗɑɔŮɘ ɞˊɞɘɞŭɐˊɞŰŮ ŭɘəŬɑɤɛŬ, ɡˊɞɢɟɏɤůɖ ɐ ɜɞɛɘəɐ əŬŰɎůŰŬůɖ Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ 

ɛŮɟɩɜ ˊɞɡ ɏɢŮɘ ŭɖɛɘɞɡɟɔɖɗŮɑ Ŭˊɧ Űɖɜ ŮəŰɏɚŮůɖ Űɖɠ ůɡɜɗɐəɖɠ ˊɟɞ Űɞɡ ŰŮɟɛŬŰɘůɛɞɨ Űɖɠ, ɛŮ 

Űɖɜ ́ ɟɞɦˊɧɗŮůɖ ɧŰɘ ɖ ŭɘŬŰɐɟɖůɖ Űɤɜ ɤɠ Ɏɜɤ ŭɘəŬɘɤɛɎŰɤɜ, ɡˊɞɢɟŮɩůŮɤɜ ɐ əŬŰŬůŰɎůŮɤɜ ŭŮɜ 

ɏɟɢŮŰŬɘ ůŮ ůɨɔəɟɞɡůɖ ˊɟɞɠ Űɞ ɜɏɞ ŬɜŬɔəŬůŰɘəɧ əŬɜɧɜŬ Űɞɡ ɔŮɜɘəɞɨ ŭɘŮɗɜɞɨɠ ŭɘəŬɑɞɡ. 
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Article 72 

Consequences of the suspension of the operation of a treaty 
1. Unless the treaty otherwise provides or the parties otherwise agree, the suspension of the 

operation of a treaty under its provisions or in accordance with the present Convention: 

(a) Releases the parties between which the operation of the treaty is suspended from the 

obligation to perform the treaty in their mutual relations during the period of the suspension; 

(b) Does not otherwise affect the legal relations between the parties established by the treaty. 

2. During the period of the suspension the parties shall refrain from acts tending to obstruct the 

resumption of the operation of the treaty. 

 

ȯɟɗɟɞ 72 

ɆɡɜɏˊŮɘŮɠ ŬɜŬůŰɞɚɐɠ ŮűŬɟɛɞɔɐɠ Űɖɠ ůɡɜɗɐəɖɠ 

ȺəŰɧɠ ŮɎɜ ɖ ůɡɜɗɐəɖ Ɏɚɚɤɠ ɞɟɑɕŮɘ ɐ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ ɏɢɞɡɜ ůɡɛűɤɜɐůŮɘ ŭɘŬűɞɟŮŰɘəɎ, 

ɖ ŬɜŬůŰɞɚɐ Űɖɠ ŮűŬɟɛɞɔɐɠ ɛɑŬɠ ůɡɜɗɐəɖɠ əŬŰɎ Űɘɠ ŭɘŬŰɎɝŮɘɠ Űɖɠ ɐ ůɨɛűɤɜŬ ɛŮ Űɖ ˊŬɟɞɨůŬ 

ɆɨɛɓŬůɖ: 

(Ŭ) ȷˊŬɚɚɎůůŮɘ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ, ɛŮŰŬɝɨ Űɤɜ ɞˊɞɑɤɜ ɖ ŮűŬɟɛɞɔɐ Űɖɠ ůɡɜɗɐəɖɠ 

ŬɜŬůŰɏɚɚŮŰŬɘ, Ŭˊɧ Űɖɜ ɡˊɞɢɟɏɤůɖ ŮəŰɏɚŮůɖɠ Űɖɠ ůɡɜɗɐəɖɠ ůŰɘɠ ŬɛɞɘɓŬɑŮɠ ůɢɏůŮɘɠ Űɞɡɠ əŬŰɎ 

Űɖ ŭɘɎɟəŮɘŬ Űɖɠ ŬɜŬůŰɞɚɐɠȚ 

(ɓ) ȹŮɜ ɗɑɔŮɘ əŬŰô Ɏɚɚɞɜ Űɟɧˊɞ Űɘɠ ɜɞɛɘəɏɠ ůɢɏůŮɘɠ ɛŮŰŬɝɨ Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ ɧˊɤɠ 

ɏɢɞɡɜ əŬɗɞɟɘůŰŮɑ Ůə Űɖɠ ůɡɜɗɐəɖɠ. 

ȾŬŰɎ Űɖ ŭɘɎɟəŮɘŬ Űɖɠ ŬɜŬůŰɞɚɐɠ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ůŰɖ ůɡɜɗɐəɖ ɛɏɟɖ Ŭˊɏɢɞɡɜ Ŭˊɧ əɎɗŮ 

ŮɜɏɟɔŮɘŬ ɖ ɞˊɞɑŬ ˊŬɟŮɛˊɞŭɑɕŮɘ Űɖɜ ɗɏůɖ Ůə ɜɏɞɡ ůŮ ɘůɢɨ Űɖɠ ůɡɜɗɐəɖɠ. 
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PART VI  

MISCELLANEOUS PROVISIONS 
 

ɀȺɅɃɆ VI 

ȺȽȹȽȾȺɆ ȹȽȷɇȷɂȺȽɆ 

 

Article 73 

Cases Of State Succession, State Responsibility And Outbreak Of Hostilities 
The provisions of the present Convention shall not prejudge any question that may arise in 

regard to a treaty from a succession of States or from the international responsibility of a State 

or from the outbreak of hostilities between States. 

 

ȯɟɗɟɞ 73 

ɄŮɟɘˊŰɩůŮɘɠ ŭɘŬŭɞɢɐɠ əɟɎŰɞɡɠ, Ůɡɗɨɜɖɠ əɟɎŰɞɡɠ əŬɘ ŮɜɎɟɝŮɤɠ ŮɢɗɟɞˊɟŬɝɘɩɜ 

Ƀɘ ŭɘŬŰɎɝŮɘɠ Űɖɠ ́ ŬɟɞɨůŬɠ ůɨɛɓŬůɖɠ ŭŮɜ ɗɑɔɞɡɜ əŬɜɏɜŬ ɕɐŰɖɛŬ Űɞ ɞˊɞɑɞ ɛˊɞɟŮɑ ɜŬ ́ ɟɞəɨɣŮɘ 

ůŮ ůɢɏůɖ ɛŮ ɛɘŬ ůɡɜɗɐəɖ Ŭˊɧ Űɖ ŭɘŬŭɞɢɐ ȾɟŬŰɩɜ ɐ Ŭˊɧ Űɖ ŭɘŮɗɜɐ Ůɡɗɨɜɖ Ůɜɧɠ ȾɟɎŰɞɡɠ ɐ Ŭˊɧ 

Űɖɜ ŮɛűɎɜɘůɖ ŮɢɗɟɞˊɟŬɝɘɩɜ ɛŮŰŬɝɨ ȾɟŬŰɩɜ. 
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Article 74 

Diplomatic and consular relations and the conclusion of treaties 
The severance or absence of diplomatic or consular relations between two or more States does 

not prevent the conclusion of treaties between those States. The conclusion of a treaty does not 

in itself affect the situation in regard to diplomatic or consular relations. 

 

ȯɟɗɟɞ 74 

ȹɘˊɚɤɛŬŰɘəɏɠ əŬɘ ˊɟɞɝŮɜɘəɏɠ ůɢɏůŮɘɠ əŬɘ ɖ ůɨɜŬɣɖ Űɤɜ ůɡɜɗɖəɩɜ 

ȼ ŭɘŬəɞˊɐ ɐ ŬɜɡˊŬɟɝɑŬ ŭɘˊɚɤɛŬŰɘəɩɜ ɐ ˊɟɞɝŮɜɘəɩɜ ůɢɏůŮɤɜ ɛŮŰŬɝɨ ŭɨɞ ɐ ˊŮɟɘůůɞŰɏɟɤɜ 

ȾɟŬŰɩɜ ŭŮɜ ŮɛˊɞŭɑɕŮɘ Űɖ ůɨɜŬɣɖ ůɡɜɗɖəɩɜ ɛŮŰŬɝɨ Űɤɜ ȾɟŬŰɩɜ ŬɡŰɩɜ. ɀɧɜɖ ɖ ůɨɜŬɣɖ ɛɑŬɠ 

ůɡɜɗɐəɖɠ ŭŮɜ ŮˊɖɟŮɎɕŮɘ Űɖɜ əŬŰɎůŰŬůɖ ůɢŮŰɘəɎ ɛŮ Űɘɠ ŭɘˊɚɤɛŬŰɘəɏɠ ɐ ˊɟɞɝŮɜɘəɏɠ ůɢɏůŮɘɠ. 
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Article 75 

Case of an aggressor state 
The provisions of the present Convention are without prejudice to any obligation in relation to 

a treaty which may arise for an aggressor State in consequence of measures taken in conformity 

with the Charter of the United Nations with reference to that State's aggression. 

 

ȯɟɗɟɞ 75 

ɄŮɟɑˊŰɤůɖ ŮˊɘŰɘɗɏɛŮɜɞɡ əɟɎŰɞɡɠ 

Ƀɘ ŭɘŬŰɎɝŮɘɠ Űɖɠ ˊŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ ŭŮɜ ɗɑɔɞɡɜ Űɘɠ ůɡɛɓŬŰɘəɏɠ ɡˊɞɢɟŮɩůŮɘɠ ˊɞɡ ɛˊɞɟŮɑ ɜŬ 

ˊɟɞəɨɣɞɡɜ ɔɘŬ ɏɜŬ ŮˊɘŰɘɗɏɛŮɜɞ ȾɟɎŰɞɠ ůɡɜŮˊŮɑŬ ɛɏŰɟɤɜ ˊɞɡ ɚŬɛɓɎɜɞɜŰŬɘ ůŮ ůɢɏůɖ ɛŮ Űɖɜ 

ŮˊɘɗŮŰɘəɐ ŮɜɏɟɔŮɘŬ Űɞɡ ȾɟɎŰɞɡɠ ŬɡŰɞɨ, ůɨɛűɤɜŬ ɛŮ Űɞ ɉɎɟŰɖ Űɤɜ ȼɜɤɛɏɜɤɜ Ⱥɗɜɩɜ. 
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PART VII  

DEPOSITARIES, NOTIFICATIONS, CORRECTIONS AND REGISTRATION 
 

ɀȺɅɃɆ VII  

ŪȺɀȷɇɃūɈȿȷȾȺɆ, ȾɃȽɁɃɄɃȽȼɆȺȽɆ, ȹȽɃɅŪɋɆȺȽɆ 

ȾȷȽ ɄɅɋɇɃȾɃȿȿȼɆȼ 

 

Article 76 

Depositaries of treaties 
1. The designation of the depositary of a treaty may be made by the negotiating States, either 

in the treaty itself or in some other manner. The depositary may be one or more States, an 

international organization or the chief administrative officer of the organization.  

2. The functions of the depositary of a treaty are international in character and the depositary 

is under an obligation to act impartially in their performance. In particular, the fact that a treaty 

has not entered into force between certain of the parties or that a difference has appeared 

between a State and a depositary with regard to the performance of the latter's functions shall 

not affect that obligation. 

 

ȯɟɗɟɞ 76 

ŪŮɛŬŰɞűɨɚŬəŮɠ ůɡɜɗɖəɩɜ 

1. Ƀ əŬɗɞɟɘůɛɧɠ Űɞɡ ɗŮɛŬŰɞűɨɚŬəŬ ɛɑŬɠ ůɡɜɗɐəɖɠ ŭɨɜŬŰŬɘ ɜŬ ɔɑɜŮɘ Ŭˊɧ ŰŬ 

ŭɘŬˊɟŬɔɛŬŰŮɡɧɛŮɜŬ ȾɟɎŰɖ, ŮɑŰŮ ůŰɖɜ ɑŭɘŬ Űɖ ůɡɜɗɐəɖ, ŮɑŰŮ ɛŮ Ɏɚɚɞ Űɟɧˊɞ. Ƀ ɗŮɛŬŰɞűɨɚŬəŬɠ 

ɛˊɞɟŮɑ ɜŬ ŮɑɜŬɘ ɏɜŬ ɐ ́ ŮɟɘůůɧŰŮɟŬ ȾɟɎŰɖ, ɏɜŬɠ ŭɘŮɗɜɐɠ ɞɟɔŬɜɘůɛɧɠ ɐ ɞ ŬɜɩŰŮɟɞɠ ŭɘɞɘəɖŰɘəɧɠ 

ɡˊɎɚɚɖɚɞɠ Űɞɡ ɞɟɔŬɜɘůɛɞɨ. 

2. Ƀɘ ŬɟɛɞŭɘɧŰɖŰŮɠ Űɞɡ ɗŮɛŬŰɞűɨɚŬəŬ ɛɑŬɠ ůɡɜɗɐəɖɠ ɏɢɞɡɜ ŭɘŮɗɜɐ ɢŬɟŬəŰɐɟŬ əŬɘ ɞ 

ɗŮɛŬŰɞűɨɚŬəŬɠ ɏɢŮɘ Űɖɜ ɡˊɞɢɟɏɤůɖ ɜŬ Űɘɠ ŮəŰŮɚŮɑ ŬɛŮɟɧɚɖˊŰŬ. ȺɘŭɘəɧŰŮɟŬ, Űɞ ɔŮɔɞɜɧɠ ɧŰɘ 

ɛɘŬ ůɡɜɗɐəɖ ŭŮɜ ɏɢŮɘ ŰŮɗŮɑ ůŮ ɘůɢɨ ɛŮŰŬɝɨ ɞɟɘůɛɏɜɤɜ ɛŮɟɩɜ ɐ ɧŰɘ ɏɢŮɘ ˊɟɞəɨɣŮɘ ŭɘŬűɞɟɎ 

ɛŮŰŬɝɨ ȾɟɎŰɞɡɠ əŬɘ Űɞɡ ɗŮɛŬŰɞűɨɚŬəŬ ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ Ůəˊɚɐɟɤůɖ Űɤɜ ŬɟɛɞŭɘɞŰɐŰɤɜ Űɞɡ, 

ŭŮɜ ɗɑɔŮɘ Űɖɜ ɡˊɞɢɟɏɤůɖ ŬɡŰɐ. 
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Article 77 

Functions of depositaries 
1. The functions of a depositary, unless otherwise provided in the treaty or agreed by the 

contracting States, comprise in particular: 

(a) Keeping custody of the original text of the treaty and of any full  powers delivered to the 

depositary; 

(b) Preparing certified copies of the original text and preparing any further text of the treaty in 

such additional languages as may be required by the treaty and transmitting them to the parties 

and to the States entitled to become parties to the treaty; 

(c) Receiving any signatures to the treaty and receiving and keeping custody of any 

instruments, notifications and communications relating to it;  

(d) Examining whether the signature or any instrument, notification or communication relating 

to the treaty is in due and proper form and, if  need be, bringing the matter to the attention of 

the State in question;  

(e) Informing the parties and the States entitled to become parties to the treaty of acts, 

notifications and communications relating to the treaty; 

(f) Informing the States entitled to become parties to the treaty when the number of signatures 

or of instruments of ratification, acceptance, approval or accession required for the entry into 

force of the treaty has been received or deposited;  

(g) Registering the treaty with the Secretariat of the United Nations;  

(h) Performing the functions specified in other provisions of the present Convention.  

2. In the event of any difference appearing between a State and the depositary as to the 

performance of the latter's functions, the depositary shall bring the question to the attention of 

the signatory States and the contracting States or, where appropriate, of the competent organ 

of the international organization concerned. 

ȯɟɗɟɞ 77 

ȷɟɛɞŭɘɧŰɖŰŮɠ ɗŮɛŬŰɞűɡɚɎəɤɜ 

Ƀɘ ŬɟɛɞŭɘɧŰɖŰŮɠ Ůɜɧɠ ɗŮɛŬŰɞűɨɚŬəŬ, ŮəŰɧɠ ŮɎɜ ˊɟɞɓɚɏˊŮŰŬɘ ŭɘŬűɞɟŮŰɘəɎ ůŰɖ ůɡɜɗɐəɖ ɐ 

ŭɘŬűɞɟŮŰɘəɎ ůɡɛűɤɜŮɑŰŬɘ Ŭˊɧ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ȾɟɎŰɖ, ˊŮɟɘɚŬɛɓɎɜɞɡɜ ŮɘŭɘəɧŰŮɟŬ: 

(Ŭ) ɇɖ űɨɚŬɝɖ Űɞɡ ˊɟɤŰɧŰɡˊɞɡ əŮɘɛɏɜɞɡ Űɖɠ ůɡɜɗɐəɖɠ əŬɘ Űɤɜ ˊɚɖɟŮɝɞɡůɑɤɜ ŮɔɔɟɎűɤɜ ˊɞɡ 

ŮˊɘŭɧɗɖəŬɜ ůŰɞɜ ɗŮɛŬŰɞűɨɚŬəŬȚ 

(ɓ) ɇɖɜ ́ ɟɞŮŰɞɘɛŬůɑŬ Ůˊɘəɡɟɤɛɏɜɤɜ ŬɜŰɘɔɟɎűɤɜ Űɞɡ ́ ɟɤŰɧŰɡˊɞɡ əŮɘɛɏɜɞɡ əŬɘ ́ ɟɞŮŰɞɘɛŬůɑŬ 

ɞˊɞɘɞɡŭɐˊɞŰŮ ˊŮɟŬɘŰɏɟɤ əŮɘɛɏɜɞɡ Űɖɠ ůɡɜɗɐəɖɠ ůŮ ɎɚɚŮɠ ˊɟɧůɗŮŰŮɠ ɔɚɩůůŮɠ ˊɞɡ ɛˊɞɟŮɑ ɜŬ 

ŬˊŬɘŰŮɑ ɖ ůɡɜɗɐəɖ əŬɘ ŭɘŬɓɑɓŬůɐ Űɞɡɠ ůŰŬ ɛɏɟɖ əŬɘ ůŰŬ ȾɟɎŰɖ ˊɞɡ ŭɘəŬɘɞɨɜŰŬɘ ɜŬ ɔɑɜɞɡɜ 

ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ Űɖɠ ůɡɜɗɐəɖɠȚ 

(ɔ) ɇɖ ɚɐɣɖ ɞˊɞɘɤɜŭɐˊɞŰŮ ɡˊɞɔɟŬűɩɜ ůŰɖ ůɡɜɗɐəɖ əŬɘ ɚɐɣɖ əŬɘ űɨɚŬɝɖ ɧɚɤɜ Űɤɜ 

ŮɔɔɟɎűɤɜ, ɔɜɤůŰɞˊɞɘɐůŮɤɜ əŬɘ əɞɘɜɞˊɞɘɐůŮɤɜ ˊɞɡ ůɢŮŰɑɕɞɜŰŬɘ ɛŮ ŬɡŰɐȚ 

(ŭ) ɇɖɜ ŮɝɏŰŬůɖ Űɞɡ əŬŰɎ ˊɧůɞɜ ɖ ɡˊɞɔɟŬűɐ ɐ ɞˊɞɘɞŭɐˊɞŰŮ ɏɔɔɟŬűɞ, ɔɜɤůŰɞˊɞɑɖůɖ ɐ 

əɞɘɜɞˊɞɑɖůɖ ůɢŮŰɘəɎ ɛŮ Űɖ ůɡɜɗɐəɖ ŮɑɜŬɘ ůŮ ɞɟɗɐ əŬɘ əŬŰɎɚɚɖɚɖ ɛɞɟűɐ əŬɘ, Ůűɧůɞɜ 

ŬˊŬɘŰŮɑŰŬɘ, ɔɜɤůŰɞˊɞɑɖůɖ Űɞɡ Ůɜ ɚɧɔɤ ɕɖŰɐɛŬŰɞɠ ůŰɞ ŮɜŭɘŬűŮɟɧɛŮɜɞ ȾɟɎŰɞɠȚ 

(Ů) ɇɖɜ Ůɜɖɛɏɟɤůɖ Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ ɛŮɟɩɜ əŬɘ Űɤɜ ȾɟŬŰɩɜ ˊɞɡ ŭɘəŬɘɞɨɜŰŬɘ ɜŬ 

əŬŰŬůŰɞɨɜ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ Űɤɜ ˊɟɎɝŮɤɜ Űɖɠ ůɡɜɗɐəɖɠ, Űɤɜ ɔɜɤůŰɞˊɞɘɐůŮɤɜ əŬɘ Űɤɜ 

əɞɘɜɞˊɞɘɐůŮɤɜ ůɢŮŰɘəɎ ɛŮ ŬɡŰɐɜȚ 
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(ůŰ) ɇɖɜ Ůɜɖɛɏɟɤůɖ Űɤɜ ȾɟŬŰɩɜ ˊɞɡ ŭɘəŬɘɞɨɜŰŬɘ ɜŬ əŬŰŬůŰɞɨɜ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ ůŰɖ 

ůɡɜɗɐəɖ, ɧŰŬɜ ɞ Ŭɟɘɗɛɧɠ Űɤɜ ɡˊɞɔɟŬűɩɜ ɐ Űɤɜ ɞɟɔɎɜɤɜ Ůˊɘəɨɟɤůɖɠ, Ŭˊɞŭɞɢɐɠ, ɏɔəɟɘůɖɠ ɐ 

ˊɟɞůɢɩɟɖůɖɠ ́ ɞɡ ŬˊŬɘŰŮɑŰŬɘ ɔɘŬ Űɖɜ ɗɏůɖ Űɖɠ ůɡɜɗɐəɖɠ ůŮ ɘůɢɨ, ɏɢŮɘ ́ ŬɟŬɚɖűɗŮɑ ɐ əŬŰŬŰŮɗŮɑȚ 

(ɕ) ɇɖɜ ˊɟɤŰɞəɧɚɚɖůɖ Űɖɠ ůɡɜɗɐəɖɠ ůŰɖ ũɟŬɛɛŬŰŮɑŬ Űɤɜ ȼɜɤɛɏɜɤɜ ȺɗɜɩɜȚ 

(ɖ) ɇɖɜ ŮəŰɏɚŮůɖ Űɤɜ ŬɟɛɞŭɘɞŰɐŰɤɜ ˊɞɡ ɞɟɑɕɞɜŰŬɘ ůŮ ɎɚɚŮɠ ŭɘŬŰɎɝŮɘɠ Űɖɠ ˊŬɟɞɨůŬɠ 

ɆɨɛɓŬůɖɠ. 

ɆŮ ˊŮɟɑˊŰɤůɖ ˊɟɞəɨˊŰɞɡůŬɠ ŭɘŬűɞɟɎɠ ɛŮŰŬɝɨ ȾɟɎŰɞɡɠ əŬɘ ɗŮɛŬŰɞűɨɚŬəŬ ɤɠ ˊɟɞɠ Űɖɜ 

ŮəŰɏɚŮůɖ Űɤɜ ŬɟɛɞŭɘɞŰɐŰɤɜ Űɞɡ ŰŮɚŮɡŰŬɑɞɡ, ɞ ɗŮɛŬŰɞűɨɚŬəŬɠ ɗɏŰŮɘ Űɞ ɕɐŰɖɛŬ ɡˊɧɣɖ Űɤɜ 

ɡˊɞɔɟŬűɧɜŰɤɜ Űɖ ůɡɜɗɐəɖ ȾɟŬŰɩɜ əŬɘ Űɤɜ ůɡɛɓŬɚɚɞɛɏɜɤɜ ȾɟŬŰɩɜ ɐ, Ůűɧůɞɜ ŬˊŬɘŰŮɑŰŬɘ, 

ɡˊɧɣɖ Űɞɡ Ŭɟɛɧŭɘɞɡ ɞɟɔɎɜɞɡ Űɞɡ ŮɜŭɘŬűŮɟɧɛŮɜɞɡ ŭɘŮɗɜɞɨɠ ɞɟɔŬɜɘůɛɞɨ. 
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Article 78 

Notifications and communications 
Except as the treaty or the present Convention otherwise provide, any notification or 

communication to be made by any State under the present Convention shall: 

(a) If  there is no depositary, be transmitted direct to the States for which it is intended, or if  

there is a depositary, to the latter; 

(b) Be considered as having been made by the State in question only upon its receipt by the 

State to which it was transmitted or, as the case may be, upon its receipt by the depositary;  

(c) If  transmitted to a depositary, be considered as received by the State for which it was 

intended only when the latter State has been informed by the depositary in accordance with 

article 77, paragraph (e). 

 

ȯɟɗɟɞ 78 

ũɜɤůŰɞˊɞɘɐůŮɘɠ əŬɘ əɞɘɜɞˊɞɘɐůŮɘɠ 

ȺəŰɧɠ ŮɎɜ ɖ ůɡɜɗɐəɖ ɐ ɖ ́ ŬɟɞɨůŬ ɆɨɛɓŬůɖ Ɏɚɚɤɠ ɞɟɑɕŮɘ, əɎɗŮ əɞɘɜɞˊɞɑɖůɖ ɐ ɔɜɤůŰɞˊɞɑɖůɖ 

ˊɞɡ ɡˊɞɓɎɚŮɘ ɞˊɞɘɞŭɐˊɞŰŮ ȾɟɎŰɞɠ ůŰɞ ˊɚŬɑůɘɞ Űɖɠ ˊŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ: 

(Ŭ) ȺɚɚŮɑɣŮɘ ɗŮɛŬŰɞűɨɚŬəŬ, ŭɘŬɓɘɓɎɕŮŰŬɘ ŬˊŮɡɗŮɑŬɠ ůŰŬ ȾɟɎŰɖ ˊɟɞɠ ŰŬ ɞˊɞɑŬ ŬˊŮɡɗɨɜŮŰŬɘ, 

əŬɘ ŮɎɜ ɡˊɎɟɢŮɘ ɗŮɛŬŰɞűɨɚŬəŬɠ, ůŰɞɜ ŰŮɚŮɡŰŬɑɞȚ 

(ɓ) ŪŮɤɟŮɑŰŬɘ ɤɠ ɔŮɜɞɛɏɜɖ Ŭˊɧ Űɞ Ůɜ ɚɧɔɤ ȾɟɎŰɞɠ ɛɧɜɞɜ Ůűɧůɞɜ ́ ŬɟŬɚɖűɗŮɑ Ŭˊɧ Űɞ ȾɟɎŰɞɠ 

ůŰɞ ɞˊɞɑɞ ŭɘŬɓɘɓɎůɗɖəŮ, ɐ ŬɜɎɚɞɔŬ ɛŮ Űɖɜ ˊŮɟɑˊŰɤůɖ, Ůűɧůɞɜ ˊŬɟŬɚɖűɗŮɑ Ŭˊɧ Űɞɜ 

ɗŮɛŬŰɞűɨɚŬəŬȚ 

(ɔ) ȺɎɜ ŭɘŬɓɘɓŬůŰŮɑ ůŮ ɗŮɛŬŰɞűɨɚŬəŬ, ɗŮɤɟŮɑŰŬɘ ɧŰɘ ́ ŬɟŬɚɐűɗɖəŮ Ŭˊɧ Űɞ ȾɟɎŰɞɠ ɔɘŬ Űɞ ɞˊɞɑɞ 

ˊɟɞɞɟɘɕɧŰŬɜ ɛɧɜɞ ɧŰŬɜ Űɞ ŰŮɚŮɡŰŬɑɞ ŬɡŰɧ ȾɟɎŰɞɠ ɏɢŮɘ ŮɜɖɛŮɟɤɗŮɑ Ŭˊɧ Űɞɜ ɗŮɛŬŰɞűɨɚŬəŬ, 

ůɨɛűɤɜŬ ɛŮ Űɞ Ɏɟɗɟɞ 77 ˊŬɟɎɔɟŬűɞɠ 1 (Ů). 
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Article 79 

Correction of errors in texts or in certified copies of treaties 
1. Where, after the authentication of the text of a treaty, the signatory States and the contracting 

States are agreed that it contains an error, the error shall, unless they decide upon some other 

means of correction, be corrected:  

(à) By having the appropriate correction made in the text and causing the correction to be 

initialled by duly authorized representatives;  

(b) By executing or exchanging an instrument or instruments setting out the correction which 

it has been agreed to make; or  

(c) By executing a corrected text of the whole treaty by the same procedure as in the case of 

the original text.  

2. Where the treaty is one for which there is a depositary, the latter shall notify the signatory 

States and the contracting States of the error and of the proposal to correct it and shall specify 

an appropriate time-limit  within which objection to the proposed correction may be raised. If, 

on the expiry of the time-limit:   

(a) No objection has been raised, the depositary shall make and initial the correction in the text 

and shall execute a proc s-verbal of the rectification of the text and communicate a copy of it 

to the parties and to the States entitled to become parties to the treaty;  

(b) An objection has been raised, the depositary shall communicate the objection to the 

signatory States and to the contracting States.  

3. The rules in paragraphs 1 and 2 apply also where the text has been authenticated in two or 

more languages and it appears that there is a lack of concordance which the signatory States 

and the contracting States agree should be corrected. 

 

ȯɟɗɟɞ 79 

ȹɘɧɟɗɤůɖ ɚŬɗɩɜ ůŰŬ əŮɑɛŮɜŬ ɐ ůŮ ŮˊɘəɡɟɤɛɏɜŬ ŬɜŰɑɔɟŬűŬ Űɤɜ ůɡɜɗɖəɩɜ 

ȳˊɞɡ, ɛŮŰɎ Űɖɜ ŮˊɘɓŮɓŬɑɤůɖ ɤɠ ɔɜɖůɑɞɡ Űɞɡ əŮɘɛɏɜɞɡ Űɖɠ ůɡɜɗɐəɖɠ, ŰŬ ɡˊɞɔɟɎűɞɜŰŬ ȾɟɎŰɖ 

əŬɘ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ȾɟɎŰɖ ůɡɛűɤɜɞɨɜ ɧŰɘ ˊŮɟɘɏɢŮɘ ůűɎɚɛŬ, ŮəŰɧɠ Ŭɜ ůɡɛűɤɜɐůɞɡɜ ůŮ 

ɎɚɚŬ ɛɏůŬ ŭɘɧɟɗɤůɖɠ, Űɞ ɚɎɗɞɠ ŭɘɞɟɗɩɜŮŰŬɘ: 

(Ŭ) ɀŮ Űɖɜ ˊɟŬɔɛŬŰɞˊɞɑɖůɖ Űɖɠ əŬŰɎɚɚɖɚɖɠ ŭɘɧɟɗɤůɖɠ ůŰɞ əŮɑɛŮɜɞ əŬɘ Űɖɜ ɛɞɜɞɔɟŬűɐ Űɖɠ 

ŭɘɧɟɗɤůɖɠ Ŭˊɧ ŭŮɧɜŰɤɠ ŮɝɞɡůɘɞŭɞŰɖɛɏɜɞɡɠ ŬɜŰɘˊɟɞůɩˊɞɡɠȚ 

(ɓ) ɀŮ Űɖɜ əŬŰɎɟŰɘůɖ ɐ ŬɜŰŬɚɚŬɔɐ ɞɟɔɎɜɞɡ ɐ ɞɟɔɎɜɤɜ ˊɞɡ ɞɟɑɕɞɡɜ Űɖ ŭɘɧɟɗɤůɖ ˊɞɡ 

ůɡɛűɤɜɐɗɖəŮ ɜŬ ɔɑɜŮɘȚ ɐ 

(ɔ) ɀŮ Űɖɜ əŬŰɎɟŰɘůɖ Ůɜɧɠ ŭɘɞɟɗɤɛɏɜɞɡ əŮɘɛɏɜɞɡ ɞɚɧəɚɖɟɖɠ Űɖɠ ůɡɜɗɐəɖɠ əŬŰɎ Űɖɜ ɑŭɘŬ 

ŭɘŬŭɘəŬůɑŬ ɧˊɤɠ ůŰɖɜ ˊŮɟɑˊŰɤůɖ Űɞɡ Ŭɟɢɘəɞɨ əŮɘɛɏɜɞɡ. 

ȳŰŬɜ ˊɟɧəŮɘŰŬɘ ɔɘŬ ůɡɜɗɐəɖ ɔɘŬ Űɖɜ ɞˊɞɑŬ ɡˊɎɟɢŮɘ ɗŮɛŬŰɞűɨɚŬəŬɠ, ɞ ŰŮɚŮɡŰŬɑɞɠ əɞɘɜɞˊɞɘŮɑ 

ůŰŬ ɡˊɞɔɟɎűɞɜŰŬ Űɖ ůɡɜɗɐəɖ ȾɟɎŰɖ əŬɘ ůŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ȾɟɎŰɖ, Űɞ ůűɎɚɛŬ əŬɘ Űɖɜ 

ˊɟɧŰŬůɖ ŭɘɧɟɗɤůɖɠ, əŬɘ ŰɎůůŮɘ əŬŰɎɚɚɖɚɖ ́ ɟɞɗŮůɛɑŬ ŮɜŰɧɠ Űɖɠ ɞˊɞɑŬɠ ɛˊɞɟŮɑ ɜŬ ŭɘŬŰɡˊɤɗŮɑ 

ŬɜŰɑɟɟɖůɖ əŬŰɎ Űɖɠ ˊɟɞŰŮɘɜɧɛŮɜɖɠ ŭɘɧɟɗɤůɖɠ. Ⱥűɧůɞɜ, əŬŰɎ Űɖɜ Ůəˊɜɞɐ Űɖɠ ˊɟɞɗŮůɛɑŬɠ: 

(Ŭ) ȹŮɜ ɏɢŮɘ ŭɘŬŰɡˊɤɗŮɑ ŬɜŰɑɟɟɖůɖ, ɞ ɗŮɛŬŰɞűɨɚŬəŬɠ ˊɟŬɔɛŬŰɞˊɞɘŮɑ əŬɘ ɛɞɜɞɔɟɎűŮɘ Űɖ 

ŭɘɧɟɗɤůɖ ůŰɞ əŮɑɛŮɜɞ, ůɡɜŰɎůůŮɘ ́ ɟŬəŰɘəɧ ŭɘɧɟɗɤůɖɠ Űɞɡ əŮɘɛɏɜɞɡ əŬɘ əɞɘɜɞˊɞɘŮɑ ŬɜŰɑɔɟŬűɞ 

ŬɡŰɞɨ ůŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ əŬɘ ůŰŬ ȾɟɎŰɖ ˊɞɡ ŭɘəŬɘɞɨɜŰŬɘ ɜŬ əŬŰŬůŰɞɨɜ ůɡɛɓŬɚɚɧɛŮɜŬ 

ɛɏɟɖ ůŰɖ ůɡɜɗɐəɖĿ 

(ɓ) ȰɢŮɘ ŭɘŬŰɡˊɤɗŮɑ ŬɜŰɑɟɟɖůɖ, ɞ ɗŮɛŬŰɞűɨɚŬəŬɠ ɔɜɤůŰɞˊɞɘŮɑ Űɖɜ ŬɜŰɑɟɟɖůɖ ůŰŬ 

ɡˊɞɔɟɎűɞɜŰŬ Űɖ ůɡɜɗɐəɖ əŬɘ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ. 
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Ƀɘ əŬɜɧɜŮɠ Űɤɜ ˊŬɟŬɔɟɎűɤɜ 1 əŬɘ 2 ŮűŬɟɛɧɕɞɜŰŬɘ Ůˊɑůɖɠ ůŰɘɠ ˊŮɟɘˊŰɩůŮɘɠ ˊɞɡ Űɞ əŮɑɛŮɜɞ 

ɏɢŮɘ ŮˊɘɓŮɓŬɘɤɗŮɑ ɤɠ ɔɜɐůɘɞ ůŮ ŭɨɞ ɐ ˊŮɟɘůůɧŰŮɟŮɠ ɔɚɩůůŮɠ əŬɘ űŬɑɜŮŰŬɘ ɧŰɘ ɡűɑůŰŬŰŬɘ 

ɛŮŰŬɝɨ ŬɡŰɩɜ ŬɜŬɜŰɘůŰɞɘɢɑŬ, ŬɜŬűɞɟɘəɎ ɛŮ Űɖɜ ɞˊɞɑŬ ŰŬ ɡˊɞɔɟɎűɞɜŰŬ Űɖ ůɡɜɗɐəɖ ȾɟɎŰɖ əŬɘ 

ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ȾɟɎŰɖ ůɡɛűɤɜɞɨɜ ɧŰɘ ˊɟɏˊŮɘ ɜŬ ŭɘɞɟɗɤɗŮɑ. 

ɇɞ ŭɘɞɟɗɤɛɏɜɞ əŮɑɛŮɜɞ ŬɜŰɘəŬɗɘůŰɎ Űɞ ́ ɚɖɛɛŮɚɩɠ ŭɘŬŰɡˊɤɛɏɜɞ əŮɑɛŮɜɞ Ůɝô Ŭɟɢɐɠ (ab initio), 

ŮəŰɧɠ ŮɎɜ ŰŬ ɡˊɞɔɟɎűɞɜŰŬ ȾɟɎŰɖ əŬɘ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ȾɟɎŰɖ ŬˊɞűŬůɑůɞɡɜ ŭɘŬűɞɟŮŰɘəɎ.  

ȼ ŭɘɧɟɗɤůɖ Űɞɡ əŮɘɛɏɜɞɡ ůɡɜɗɐəɖɠ ́ ɞɡ ɏɢŮɘ əŬŰŬɢɤɟɖɗŮɑ, əɞɘɜɞˊɞɘŮɑŰŬɘ ůŰɖ ũɟŬɛɛŬŰŮɑŬ Űɞɡ 

ɃɟɔŬɜɘůɛɞɨ Űɤɜ ȼɜɤɛɏɜɤɜ Ⱥɗɜɩɜ. 

ɆŮ ˊŮɟɑˊŰɤůɖ ˊɞɡ ŬɜŬəŬɚɨˊŰŮŰŬɘ ɏɜŬ ɚɎɗɞɠ ůŮ Ůˊɘəɡɟɤɛɏɜɞ ŬɜŰɑɔɟŬűɞ ůɡɜɗɐəɖɠ, ɞ 

ɗŮɛŬŰɞűɨɚŬəŬɠ ůɡɜŰɎůůŮɘ ˊɟŬəŰɘəɧ ŭɘɧɟɗɤůɖɠ əŬɘ ŬˊɞůŰɏɚɚŮɘ ŬɜŰɑɔɟŬűɞ ŬɡŰɞɨ ůŰŬ 

ɡˊɞɔɟɎűɞɜŰŬ ȾɟɎŰɖ əŬɘ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ɛɏɟɖ. 
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Article 80 

Registration and Publication Of Treaties 
1. Treaties shall, after their entry into force, be transmitted to the Secretariat of the United 

Nations for registration or filing and recording, as the case may be, and for publication.  

2. The designation of a depositary shall constitute authorization for it to perform the acts 

specified in the preceding paragraph. 

 

ȯɟɗɟɞ 80 

ȾŬŰŬɢɩɟɖůɖ əŬɘ ŭɖɛɞůɑŮɡůɖ Űɤɜ ůɡɜɗɖəɩɜ 

1. Ƀɘ ůɡɜɗɐəŮɠ, ɛŮŰɎ Űɖɜ ɏɜŬɟɝɖ ɘůɢɨɞɠ Űɞɡɠ, ŭɘŬɓɘɓɎɕɞɜŰŬɘ ůŰɖ ũɟŬɛɛŬŰŮɑŬ Űɞɡ ɃɟɔŬɜɘůɛɞɨ 

Űɤɜ ȼɜɤɛɏɜɤɜ Ⱥɗɜɩɜ ɔɘŬ əŬŰŬɢɩɟɘůɖ ɐ ŬɟɢŮɘɞɗɏŰɖůɖ əŬɘ əŬŰŬɔɟŬűɐ, əŬŰɎ ˊŮɟɑˊŰɤůɖ, əŬɘ 

ɔɘŬ ŭɖɛɞůɑŮɡůɖ. 

2. Ƀ əŬɗɞɟɘůɛɧɠ ɗŮɛŬŰɞűɨɚŬəŬ ůɡɜɘůŰɎ ŮɝɞɡůɘɞŭɧŰɖůɖ ́ ɟɞɠ ŬɡŰɧɜ ɜŬ ŮəŰŮɚɏůŮɘ Űɘɠ ŮɜɏɟɔŮɘŮɠ 

ˊɞɡ ˊɟɞůŭɘɞɟɑɕɞɜŰŬɘ ůŰɖɜ ˊɟɞɖɔɞɨɛŮɜɖ ˊŬɟɎɔɟŬűɞ. 
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PART VIII  

FINAL  PROVISIONS 
 

ɀȺɅɃɆ VȽII  

ɇȺȿȽȾȺɆ ȹȽȷɇȷɂȺȽɆ 

 

Article 81 

Signature 
The present Convention shall be open for signature by all States Members of the United Nations 

or of any of the specialized agencies or of the International Atomic Energy Agency or parties 

to the Statute of the International Court of Justice, and by any other State invited by the General 

Assembly of the United Nations to become a party to the Convention, as follows: until 30 

November 1969, at the Federal Ministry for Foreign Affairs of the Republic of Austria, and 

subsequently, until 30 April  1970, at United Nations Headquarters, New York. 

 

ȯɟɗɟɞ 81 

ɈˊɞɔɟŬűɐ 

ȼ ˊŬɟɞɨůŬ ɆɨɛɓŬůɖ ŮɑɜŬɘ ŬɜɞɘɢŰɐ ˊɟɞɠ ɡˊɞɔɟŬűɐ Ŭˊɧ ɧɚŬ ŰŬ ůɡɛɓŬɚɚɧɛŮɜŬ ȾɟɎŰɖ ï ɛɏɚɖ 

Űɤɜ ȼɜɤɛɏɜɤɜ Ⱥɗɜɩɜ, ŰŬ ɛɏɚɖ ɞˊɞɘɞɡŭɐˊɞŰŮ Ŭˊɧ Űɞɡɠ ŮɝŮɘŭɘəŮɡɛɏɜɞɡɠ ɞɟɔŬɜɘůɛɞɨɠ ɐ Űɞɡ 

ȹɘŮɗɜɞɨɠ ɃɟɔŬɜɘůɛɞɨ ȷŰɞɛɘəɐɠ ȺɜɏɟɔŮɘŬɠ ɐ Ŭˊɧ ŰŬ ɛɏɚɖ Űɞɡ ȹɘŮɗɜɞɨɠ ȹɘəŬůŰɖɟɑɞɡ əŬɘ Ŭˊɧ 

ɞˊɞɘɞŭɐˊɞŰŮ Ɏɚɚɞ ȾɟɎŰɞɠ ˊɟɞůəɚɖɗŮɑ Ŭˊɧ Űɖ ũŮɜɘəɐ ɆɡɜɏɚŮɡůɖ Űɤɜ ȼɜɤɛɏɜɤɜ Ⱥɗɜɩɜ ɜŬ 

əŬŰŬůŰŮɑ ůɡɛɓŬɚɚɧɛŮɜɞ ɛɏɟɞɠ Űɖɠ ɆɨɛɓŬůɖɠ, ɤɠ Ŭəɞɚɞɨɗɤɠ: ɛɏɢɟɘ Űɖɜ 30ɖ ɁɞŮɛɓɟɑɞɡ 1969, 

ůŰɞ ɃɛɞůˊɞɜŭɘŬəɧ ɈˊɞɡɟɔŮɑɞ ȺɝɤŰŮɟɘəɩɜ Űɖɠ ȹɖɛɞəɟŬŰɑŬɠ Űɖɠ ȷɡůŰɟɑŬɠ, əŬɘ ůŰɖ ůɡɜɏɢŮɘŬ, 

ɛɏɢɟɘ Űɘɠ 30 ȷˊɟɘɚɑɞɡ Űɞɡ 1970, ůŰɖɜ ɏŭɟŬ Űɤɜ ȼɜɤɛɏɜɤɜ Ⱥɗɜɩɜ, ůŰɖ ɁɏŬ Ɉɧɟəɖ. 

 

 

Article 82 

Ratification 
The present Convention is subject to ratification. The instruments of ratification shall be 

deposited with the Secretary-General of the United Nations. 

 

ȯɟɗɟɞ 82 

Ⱥˊɘəɨɟɤůɖ 
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ȼ ˊŬɟɞɨůŬ ɆɨɛɓŬůɖ ɡˊɧəŮɘŰŬɘ ůŮ Ůˊɘəɨɟɤůɖ. ɇŬ ɧɟɔŬɜŬ Ůˊɘəɨɟɤůɖɠ əŬŰŬŰɑɗŮɜŰŬɘ ůŰɞɜ 

ũŮɜɘəɧ ũɟŬɛɛŬŰɏŬ Űɤɜ ȼɜɤɛɏɜɤɜ Ⱥɗɜɩɜ. 
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Article 83 

Accession 
The present Convention shall remain open for accession by any State belonging to any of the 

categories mentioned in article 81. The instruments of accession shall be deposited with the 

Secretary-General of the United Nations 

 

ȯɟɗɟɞ 83 

Ʉɟɞůɢɩɟɖůɖ 

ȼ ˊŬɟɞɨůŬ ɆɨɛɓŬůɖ ˊŬɟŬɛɏɜŮɘ ŬɜɞɘɢŰɐ ɔɘŬ ˊɟɞůɢɩɟɖůɖ Ŭˊɧ ɞˊɞɘɞŭɐˊɞŰŮ ȾɟɎŰɞɠ ˊɞɡ 

ŬɜɐəŮɘ ůŮ ɞˊɞɘŬŭɐˊɞŰŮ Ŭˊɧ Űɘɠ əŬŰɖɔɞɟɑŮɠ ˊɞɡ ŬɜŬɔɟɎűɞɜŰŬɘ ůŰɞ ȯɟɗɟɞ 81. ɇŬ ɧɟɔŬɜŬ 

ˊɟɞůɢɩɟɖůɖɠ əŬŰŬŰɑɗŮɜŰŬɘ ůŰɞɜ ũŮɜɘəɧ ũɟŬɛɛŬŰɏŬ Űɤɜ ȼɜɤɛɏɜɤɜ Ⱥɗɜɩɜ. 
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Article 84 

Entry into force 
1. The present Convention shall enter into force on the thirtieth day following the date of 

deposit of the thirty-fifth  instrument of ratification or accession.  

2. For each State ratifying or acceding to the Convention after the deposit of the thirty-fift h 

instrument of ratification or accession, the Convention shall enter into force on the thirtieth day 

after deposit by such State of its instrument of ratification or accession. 

 

ȯɟɗɟɞ 84 

ȰɜŬɟɝɖ ɘůɢɨɞɠ 

1. ȼ ́ ŬɟɞɨůŬ ɆɨɛɓŬůɖ ŰɑɗŮŰŬɘ ůŮ ɘůɢɨ Űɖɜ ŰɟɘŬəɞůŰɐ ɖɛɏɟŬ ɛŮŰɎ Űɖɜ ɖɛŮɟɞɛɖɜɑŬ əŬŰɎɗŮůɖɠ 

Űɞɡ ŰɟɘŬəɞůŰɞɨ ˊɏɛˊŰɞɡ ŮɔɔɟɎűɞɡ Ůˊɘəɨɟɤůɖɠ ɐ ˊɟɞůɢɩɟɖůɖɠ. 

2. ũɘŬ əɎɗŮ ȾɟɎŰɞɠ ˊɞɡ ŮˊɘəɡɟɩɜŮɘ ɐ ˊɟɞůɢɤɟŮɑ ůŰɖ ɆɨɛɓŬůɖ ɛŮŰɎ Űɖɜ əŬŰɎɗŮůɖ Űɞɡ 

ŰɟɘŬəɞůŰɞɨ ˊɏɛˊŰɞɡ ŮɔɔɟɎűɞɡ Ůˊɘəɨɟɤůɖɠ ɐ ˊɟɞůɢɩɟɖůɖɠ, ɖ ɆɨɛɓŬůɖ ŰɑɗŮŰŬɘ ůŮ ɘůɢɨ Űɖɜ 

ŰɟɘŬəɞůŰɐ ɖɛɏɟŬ ɛŮŰɎ Űɖɜ əŬŰɎɗŮůɖ Ŭˊɧ Űɞ ȾɟɎŰɞɠ ŬɡŰɧ Űɞɡ ŮɔɔɟɎűɞɡ Ůˊɘəɨɟɤůɖɠ ɐ 

ˊɟɞůɢɩɟɖůɖɠ. 
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Article 85 

Authentic texts 
The original of the present Convention, of which the Chinese, English, French, Russian and 

Spanish texts are equally authentic, shall be deposited with the Secretary-General of the United 

Nations.  

 

IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly authorized thereto by 

their respective Governments, have signed the present Convention.  

 

DONE at Vienna, this twenty-third day of May, one thousand nine hundred and sixty-nine. 

 

ȯɟɗɟɞ 85 

ȷɡɗŮɜŰɘəɎ əŮɑɛŮɜŬ 

ɇɞ ˊɟɤŰɧŰɡˊɞ Űɖɠ ˊŬɟɞɨůŬɠ ɆɨɛɓŬůɖɠ, Űɖɠ ɞˊɞɑŬɠ ŰŬ ȾɘɜɏɕɘəŬ, ȷɔɔɚɘəɎ, ũŬɚɚɘəɎ, ɅɤůɘəɎ 

əŬɘ ȽůˊŬɜɘəɎ əŮɑɛŮɜŬ ŮɑɜŬɘ Ůɝɑůɞɡ ŬɡɗŮɜŰɘəɎ, əŬŰŬŰɑɗŮŰŬɘ ůŰɞɜ ũŮɜɘəɧ ũɟŬɛɛŬŰɏŬ Űɤɜ 

ȼɜɤɛɏɜɤɜ Ⱥɗɜɩɜ. 

ɆȺ ɄȽɆɇɋɆȼ ɇɋɁ ȷɁɋɇȺɅɋ ɞɘ ɡˊɞɔɟɎűɞɜŰŮɠ ɄɚɖɟŮɝɞɨůɘɞɘ, ŭŮɧɜŰɤɠ ŮɝɞɡůɘɞŭɞŰɖɛɏɜɞɘ 

ˊɟɞɠ ŰɞɨŰɞ Ŭˊɧ Űɘɠ ŬɜŰɑůŰɞɘɢŮɠ ȾɡɓŮɟɜɐůŮɘɠ Űɞɡɠ, ɡˊɏɔɟŬɣŬɜ Űɖɜ ˊŬɟɞɨůŬ ɆɨɛɓŬůɖ. 

ȸɘɏɜɜɖ, ŮɘəɞůŰɐ ŰɟɑŰɖ ɖɛɏɟŬ Űɞɡ ɀŬȶɞɡ, ɢɑɚɘŬ ŮɜɜɘŬəɧůɘŬ ŮɝɐɜŰŬ ŮɜɜɏŬ. 

  



 

 144 

 

 

ANNEX I. 
TEXT OF THE CONVENTION IN THE GREEK OFFICIAL GAZETTE 
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