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Athens PIL

The AthensPublicInternationaLaw Center(AthensPIL) wasfoundedin July 2015.1t is an
academidnstitution thatforms part of the Facultyof Law of the NationalandKapodistrian
Universityof Athens.Themissionof AthensPIL is to bealeadingresearcltentercommitted
to the studyandpromotionof internationalaw.

The Center'sobjectivesare: to contributeto the promotion of internationalaw through
teachingresearctandotherscientificeventsto provideanenvironmenthatbringstogether
studentsresearcherandacademicsnterestedn internationallaw from all overtheworld;

to play a pivotal role in the developmenof internationallaw through strong cooperation
and partnership with other academic institutions or researchcenters,international
organizationandotherscientificandsocialorganizations.

TheCentets key activitiesincludeexpertseminarandmeetingson carefully selectedopics
of internationallaw; a bibliographicalcenterwith emphasison internationallaw related
researchactivities and publications; bilateral and multilateral co-operation with other
academianstitutionsor researcthcenters;organisationof conference®n topical issuesof
internationalaw andnationalandinternationalevents;rainingandeducatiorseminarsand
programmes.
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FOREWORD

Thleaaoft r edtoirengeac k mdrheent e r n aetgiaddresrihu cahs
treabine stiobdpee ®@ccedd pér afSt aamt h et er rmatt iv@mals
t hient er nlaateiftornead tai héess n d a meonbttarl e atnidehsyps ,ova e s
i mporetl @amgefinrtt er npaetaecoed @t uGii Mtymemp or o an e eatnide s
t heiafvotrhient er nlactgpaddiatld ar d Uy p rtihsit m g ald9y4t9h e
| nt er nLaatW@ commnail saswao mreidd roihtcysd i f ipc @ jAcdootpa R @
May 9 6a9nant e mé @ roaed a n uladr8yOhveennaConventionon the Law of
TreatieVCLT or Convention) hasbeensincein constanevolutionthroughStatepracticeand
case-law. It is the latter aspectof thethel a wdévelopmenthat the presentstudytries to
capturein orderto enablean overallassessmerdf V C L Tauthorityandimpactin modern
internationalaw.

Giventhe fundamentaplaceof the law of treatieswithin the internationalegal order,
it is only naturalthatinternationalcourtsandtribunalshavebeenfrequentusersof the VCLT.
A thoroughstudy of internationaljudicial and arbitral practicein relationto the Convention
hasimmensepracticalsignificanceor ourunderstandingf thelaw, especiallysincethe VCLT
is no self-explanatorypieceof internationallegislation.It alsoevinceswho at the endof the
day are the main usersof the articles.Evenfurther, a study of the law on treatiesinevitably
revealsalot aboutthecontentof thelaw, butalsoabouttheway in which thelaw comedo life
andevolvesthroughthedecisionsof internationakcourtsandtribunals.

Theresarchprojecthastwo mainaims.First, to documentherecentinstancesvhere
internationakourts tribunalsor otherbodiesreferexplicitly to the VCLT. But, in line with the
overallaim of the projectwhich is to providethe necessarpackgroundor an assessmerdf
the impact of the VCLT, someexceptionshave beenallowed where a decisiondoes not
referenceahe Articles eonomineor thereferenceas only madein afootnoteto the body of the
judgment/award/decisigbutits inclusionwasconsideredmportantnonethelessegardinghe
contentof the Conventionprovisions. The 1st of January2012 has been selectedas the
thresholddate determiningthe 6 r e ¢ efhacjuydgment/award/decisiorNeverthelessthe
citing of older landmarkcaselaw with respectto VCLT provisionshasbeenthe object of
numerouspublications, so that a restatementhere would not have offered a scientific
contributionaswe understandt.

Secondtheprojectaimsto offer atranslationof the Conventionn modernGreek.The
Greeklaw of 1974transposinghe VCLT into the greeklegal orderis written in an archaic
form of moderngreek( @ U d U} UThasg i fib) easilyreadableby law studentsFurther,
theterminologyusedin not consistenthroughouthetextandthe meaningof the original text
has,in placespeenaltered.

Whatfollows in this volumeis a compilation,to the bestof our efforts, of the practice
of internationalcourtsandtribunalsfrom the 1st of January2012andup to the completionof
the presentstudy,i.e. the 31st of January2019.During this period, 118 relevantdecisionsof
internationalcourts,tribunalsandotherbodieswererecordedT h@e n d roa Imaottt h en g
presehil edtaitcer ohlt dperse vd iomst ecdayr o ubeydL Mudent s
of seame ogr EmWé&.LAr ovi si ams ma td &0 reeerkdhe ol | owed
by hsee | eecxtterdadcetcsi si ons/ j ulNao nuer nicthsa/ticameirtadigel. c t a
we rma diegi v8abmi sosfp amisne ® k haargt jacnodepsi no p msl ges
appenaceciarneoibnc | uded.
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This volume compilesthe researchassignmentsarried out by the studentsof the Athens
InternationalStudiesLL.M. Program(al9 class)as part of their assessmerfor the course
flnternational Courts and Tribunal® taught by ProfessorPhotini Pazartzisand Lecturer
AnastasiosGourgourinisDr. Nikolaos Voulgaris assistedhe studentswith researchinghe
materialsincludedheren, aswell asediting the studenté work and compilingit in a single
volume.

al9 LL.M. classwho madea contributionto the presentvolume: SpyrosAthanasopoulos,
Kalliopi Benou, EvangeliaBrinia, Aristea Daskalaki, Katerina Daskalopoulou,Kalliopi
Zermioti, Eleni GerasoudiChristosGiannopoulos]lias loakeim, AugoustaMaria Kaloudi,
KonstantinaKaluva, Athina Kantzidou,Nikitas Kiousis, Maria Kofopoulou, StefaniaKoletti,
Loukia Kopitsa, PanagiotisKoufakis, Dimitra-Murto Mougkasi, Natalia Mouzoula, Foto
Pappa,ProkopiosRekas,AlexandraPechilivanidi, Hara Sioka, EfstathiaStavrgoulou and
Marios Tokas

Specialthanksare dueto KaterinaDaskalopoulouNataliaMouzoulaand Marios Tokasfor
their assistancen editingandformatting.



VIENNA CONVENTION ON THE LAW OF TREATIES

The StatesPartiesto the presentConvention,

Consideringhefundamentatole of treatiesin the history of internationakelations,
Recognizinghe everincreasingmportanceof treatiesasa sourceof internationalaw andas
ameanf developingoeacefuko-operatioramongnations whatevertheir constitutionaland
socialsystems,

Noting thatthe principlesof free consentandof goodfaith andthe pactasuntservandarule
areuniversallyrecognized,

Affirming thatdisputesconcerningreaties like otherinternationaddisputesshouldbe settled
by peacefumeansandin conformitywith the principlesof justiceandinternationalaw,
Recallingthe determinatiorof the peoplesof the United Nationsto establishconditionsunder
which justiceandrespecfor the obligationsarisingfrom treatiescanbe maintained,

Having in mind the principlesof internationallaw embodiedin the Charte of the United
Nations,suchasthe principlesof the equalrights and self-determinationof peoples,of the
sovereignequalityandindependencef all Statespf nonrinterferencen the domesticaffairs
of States,of the prohibition of the threator use of force and of universalrespectfor, and
observancef, humanrightsandfundamentafreedomdor all,

Believingthatthe codificationandprogressivalevelopmenbf the law of treatiesachievedn
thepresenConventiorwill promotethepurpose®f theUnitedNationssetforthin theChatrter,
namely, the maintenanceof internationalpeaceand security, the developmentof friendly
relationsandthe achievemenof co-operationamongnations,

Affirming thatthe rulesof customaryinternationallaw will continueto governquestionsnot
regulatedby the provisionsof the presentConvention,

Haveagreedasfollows:
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Article 1

Scopeof the presentConvention
The presentConventionappliesto treatiesbetweerStates.

0)dfiaea

DECISIONSOFINTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
AFRICAN COURT OF HUMAN AND PEOPLESS RIGHTS

In the matterof FemiFalanav African Union, App No 001/2011(26 June2012)

fi42. With regardto the jurisdiction of the Court, the Respondentieniesthat the Protocolas
well asthe Charterandthe ConstitutiveAct of the African Union wereadoptedoy the African
Unionandsubmitsthatthesanstrumentsvere adoptedy MemberStatesof the African Union
asis evidentfrom their preamblesHe addsthataccordingto Article 63 (1) of the Charterand
Article 34 (1) of the Protocol, the two instrumentsare open to signature,ratification or
accessiofoy African Statesonly.

43.TheRespondengtateghat,in Article 34 (6), the Protocoltalks abouta Stateandtherefore
submitsthatthe African Union notbeinga Statecannotratify the Protocolandthatthe Protocol
cannotbe interpretedin a mannerwhich callsin a corporateentity to assumeobligationson
behalfof the Stateo



Article 2

Useof terms
1. Forthepurpose®f thepresenConvention:
(a) "Treaty" meansaninternationalagreementoncludedetweenStatesin written form and
governedby international law, whetherembodiedin a single instrumentor in two or more
relatedinstrumentsandwhateveiits particulardesignation;
(b) "Ratification”, "acceptance”,"approval’ and "accession”" mean in each case the
internationalctsonamedwherebya Stateegablisheson theinternationalplaneits consento
beboundby atreaty;
(c) "Full powers" meansa documentemanatingfrom the competentauthority of a State
designatinga person or personsto representthe State for negotiating, adopting or
authenticatig the text of a treaty, for expressinghe consentof the Stateto be boundby a
treaty,or for accomplishingany otheractwith respecto atreaty;
(d) "Reservation'meansa unilateralstatementhoweverphrasedr named,madeby a State,
whensigning, ratifying, acceptingapprovingor accedingto a treaty, wherebyit purportsto
excludeor to modify the legal effect of certainprovisionsof the treatyin their applicationto
thatState;
(e) "Negotiating State"meansa Statewhich took partin the drawing up andadoptionof the
textof thetreaty;
(f) "ContractingState"meansa Statewhich hasconsentedo be boundby thetreaty,whether
or notthetreatyhasenterednto force;
(g) "Party" meansa Statewhich hasconsentedo be boundby the treaty andfor which the
treatyis in force;
(h) "Third State"meansa Statenota partyto thetreaty;
() "Internationalorganization'meansanintergovernmentabrganization.
2. The provisionsof paragraphl regardingthe use of termsin the presentCorvention are
without prejudiceto the useof thosetermsor to the meaningsvhich may be givento themin
theinternallaw of any State.
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DECISIONSOF INTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
INTERNATIONAL COURT OF JUSTICE

Obligation to NegotiateAccessin the Pacific Ocean(Bolivia v Chile) (Merits) [2018] ICJ
Generalist No 153

fil16. The Courtobserveghat, underArticle 2, paragrapHl (a), of the ViennaConventiona
treaty may be fiembodied[é ] in two or morerelatedinstruments. Accordingto customary
internationallaw asreflectedin Article 13 of the Vienna Convention,the existenceof the
State$ consentto be boundby a treaty constitutedby instrumentsexchangedetweenthem
requireseitherthatfthe instrumentgrovidethattheir exchangeshallhavethateffec or that
fi]t is otherwiseestablishedhatthoseStateswere agreedthat the exchangeof instruments
shouldhavethateffec. Thefirst conditioncannotbemet,becausaothinghasbeenspecified
in theexchangef Notesaboutits effect. FurthermoreBolivia hasnot providedthe Courtwith
adequatevidencehat thealternativeconditionhasbeenfulfilled.

117.The Courtfurther observeshatthe exchangeof Notesof 1 and20 Junel1950doesnot
follow the practiceusuallyadoptedvhenaninternationalagreemenis concludedhroughan
exchangeof relatedinstruments. According to that practice,a Stateproposesin a note to
anotherStatethat an agreemenbe concludedfollowing a certaintext and the latter State
answerswith a notethatreproducesnidenticaltext andindicatesits acceptancef thattext.
Other forms of exchangeof instrumentsmay also be usedto concludean international
agreementHowever,the NotesexchangedetweenBolivia and Chile in June1950do not
containthe samewording nor do theyreflectanidenticalposition,in particularwith regardto
the crucial issueof negotiationsconcerningBoliviads sovereignaccesgo the Pacific Ocean.
Theexchangef Notescannotthereforebe consideredininternationaligreement.

118.1n any event,Chilets Note, whichevertranslationgiven by the Partiesis used,conveys
Chileés willingnessto enterinto direct negotiations,but one cannotinfer from it Chileds
acceptancef anobligationto negotiateBoliviaés sovereigraccesgo thesea.119. The Court
observeghatthe TruccoMemorandumyhich wasnot formally addressedb Bolivia butwas
handedoverto its authorities cannotberegardeddnly asaninternaldocumentHowever,by
repeatingcertainstatementsnadein the Note of 20 June1950,this Memorandundoesnot
createor reaffirmanyobligaion to negotiateBoliviads sovereigraccesso the PacificOceano

Maritime delimitationin thelndian Ocean(Somaliav Kenya)(PreliminaryObjections)2017]
ICIRep3



2. Underthe customaryinternationallaw of treaties,which is applicablein this casesince
neither Somalianor Kenyais a party to the Vienna Convention,an internationalagreement
concludedetweerStatesn writtenform andgovernedy internationalaw constitutestreaty
(seelLand and Maritime BoundarybetweenCameroonand Nigeria (Cameroonv Nigeria:
EquatorialGuineaintervening) Judgment).C.J.Reports2002,p. 429, para.263, referringto
Article 2, paragrapi, of the ViennaConvention). The MOU is awritten documentjn which
Somaliaand Kenyarecordtheir agreemenbn certan points governedby internationallaw.
Theinclusionof a provisionaddressinghe entry into force of the MOU is indicative of the
instrumends binding characterKenyaconsideredhe MOU to beatreaty,havingrequestedts
registrationin accordanceavith Article 102 of the Charterof the United Nations,andSomalia
did not protestthatregistrationuntil almostyve yearsthereafte(seeparagrapt9 above)o

PERMANENT COURT OF ARBITRATION

SouthChina SeaArbitration (The Republicof the Philippinesv The Peoplé Republic of
China)CaseNo 201319, Award on Jurisdictionand Admissibility, October29, 2015
fi214.Althoughthe DOC is entitleda fideclaratio ratherthana fitreatyo or fiagreement;, the
Tribunalacknowledgeshatinternationabgreementmaytakeanumberof formsandbegiven
avariety of names.Theform or designatiorof aninstruments thusnot decisiveof its status
asanagreemenestablishingegal obligationsbetweerthe patties. The Tribunalobserveghat
the DOC sharessomehallmarksof an internationaltreaty. It is a formal documentwith a
preamble,it is signedby the foreign ministersof China and the ASEAN States,and the
signatoryStatesaredescribedn the DOC asiiPartie.0

COURT OF JUSTICE OF THE EUROPEANUNION

CaseT-257/16NM v EuropeanCouncil [2017] Order of the GeneralCourt (First Chamber,
ExtendedComposition)

fi26. In its replies of 18 November2016 to the Courits questions,the EuropeanCouncil

explained,nter alia, that, to the bestof its knowledge ho agreemenor treatyin the senseof

Article 218 TFEU or Article 2(1)(a)of theViennaConventiononthelaw of treatiesof 23 May

1969hadbeenconcludedetweerthe EuropeariJnion andthe Republicof Turkey. The EU-

Turkeystatementaspublishedoy meansf PresdReleasdNo 144/16 was,it submittedmerely
@hefruit of aninternationabialoguebetweertheMemberStatesand[the Republicof] Turkey
ando in thelight of its contentand of the intentionof its authorsd [was] not intendedto

producedegally binding effectsnor constituteanagreemenor atreatyd 0

Opinion 1/13 Opinion of the Court pursuantto Article 218(11) TFEU (GrandChamber)14

October2014

A37.UnderArticle 2(1)(a)of the ViennaConventionon the Law of Treatiesof 23 May 1969,
aninternationalagreemenmay be embodiedn a singleinstrumentor in two or morerelated
instrumentsThoseinstrumentanay thusbe the expressiorof the &convergencef intenbon

the part of two or more subjectsof internationallaw, which those instrumentsestablish
formally.o



Article 3

International agreementsot within the scopeof the presentconvention
The fact that the presentConventiondoesnot apply to internationalagreementgoncluded
betweenStatesand other subjectsof internationallaw or betweensuch other subjectsof
internationalaw, or to internationalgreementsotin written form, shallnot affect:
(a) Thelegalforceof suchagreements;
(b) The applicationto themof any of the rules setforth in the presentConventionto which
theywould be subjectunderinternationalaw independentlypf the Convention;
(c) The applicationof the Conventionto the relationsof Statesasbetweenthemselvesinder
internationalgreenentsto which othersubjectsof internationalaw arealsoparties.
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DECISIONSOFINTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
INTERNATIONAL COURT OF JUSTICE

Obligation to NegotiateAccessin the Pacific Ocean(Bolivia v Chile) (Merits) [2018] ICJ
GeneraList No 153

f95. Bolivia arguesthat, like treatiesin written form, oral andtacit agreementsan produce
legal effectsand be binding betweenthe parties.Bolivia submitsthat, eventhoughthe 1969
Vienna Conventionon the Law of Treaties(hereinafterthe fivienna Corventiord) doesnot
applyto suchagreementgheir legalforce,accordingto Article 3 of the ViennaConvention,
is notaffected Bolivia maintainghat,whetheraninstrumenis capableof settingforth binding
obligationsis a matterof substancenot of form. Bolivia contendsthat the intention of the
Partiesto createrights and obligationsin a particularinstrumentmust be identified in an
objectivemanner.

96. Chile acknowledgeghat, in order to assesswhetherthere is a binding international
agreenent, theintentionof the Partiesmustbe establishedn an objectivemannerHowever,
Chile argueghat, following ananalysisof the text of the instrumentsnvokedby Bolivia and
thecircumstancesf theirformation,neitherStatehadtheintentionto createalegalobligation
to negotiateBolivias sovereignaccessto the sea.According to Chile, an expressionof
willingnessto negotiatecannotcreatean obligationto negotiateon the Parties.Chile argues
that,if thewordsusedfiarenot suggestivef legalobligations thentheywill be characterizing
apurely political stancé. Chile furthermaintainsthatonly in exceptionataseshasthe Court
foundthatatacitagreemenhascomeinto existence.



97.The Courtnotesthat,accordingto customaryinternationallaw, asreflectedin Article 3 of
the Vienna Convention, fiagreementsot in written formd may also have flegal forceo.
Irrespectiveof theform thatagreementmaytake,theyrequireanintentionof the partiesto be
boundby legal obligations.This appliesalsoto tacit agreementsin this respectthe Court
recalls that Ale]vidence of a tacit legal agreementmust be compelling (Territorial and
Maritime Dispute betweenNicaraguaand Hondurasin the CaribbeanSea (Nicaraguav
Honduras),Judgment|.C.J.Reports2007(ll), p. 735,para.253)0

COURT OF JUSTICE OF THE EUROPEAN UNION
CaseC-266/16WesternSaharaCampaignUK v Commissionergor Her Majestys Revenue
and CustomsSecretaryof Statefor Environment,Food and Rural Affairs [2018] Judgment
(GrandChamber)

fill.Article 3 of theViennaConventionwhichis headedinternationabgreementaotwithin
thescopeof the presentConventiod provides:

Or'he fact that the presentConventiondoesnot apply to internationalagreementgoncluded
betweenStatesand other subjectsof internationallaw or betweensuch other subjectsof
internationalaw, or to internationalagreementsotin written form, shallnot affect:[...]

(b) theapplicationto [suchagreementsyf anyof therulessetforth in thepresentConvention
to which theywould be subjectunderinternationalaw independentlyf the Conventiono

CaseC-104/16 Council of the EuropeanUnion v Front populaire pour la libération de la
saguiael-hamraetdurio deoro (Front Polisario) [2016] Judgment{GrandChamber)

fb. Article 3 of the ViennaConventionwhich is headedinternationalagreementsot within
thescopeof the presentConventiod provides:

Olr'he fact that the presentConventiondoesnot apply to internationalagreementsconcluded
betweenStatesand other subjectsof internationallaw or betweensuch other subjectsof
internationallaw, or to internationalagreementsiot in written form, shall not affect:[é ] (b)
theapplicationto [suchagreementspf any of therulessetforth in the presentConventionto
which theywould be subjectunderinternationalaw independentlyf the Conventiond



Article 4
Non-retroactivity of the presentConvention
Without prejudiceto the applicationof anyrulessetforth in the presentConventionto which
treatieswould be subjectunder internationallaw independentlyof the Convention,the

Conventionappliesonly to treatieswhich areconcludedoy Statesafterthe entryinto force of
the presenConventionwith regardto sud States.
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DECISIONSOFINTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
EUROPEANCOURT OF HUMAN RIGHTS

Caseof Stichtingmothersof Sebrenicaand othersv NetherlandsApp No 65542/12(ECHR,
11June2013)

fil44. Moreover,as mentionedabove(seeparagraphl39 (e)), the Conventionforms part of
internationallaw. It must consequentlydetermine State responsiblity in conformity and
harmonywith the governingprinciplesof internationalaw, althoughit mustremainmindful
of the Conventioi@s specialcharacteras a humanrights treaty. Thus, althoughthe Vienna
Conventionon the Law of Treatiesof 23 May 1969postdateghe United NationsCharter the
GeneralConventionon Privilegesand Immunitiesof the United Nationsandthe Convention
andis thereforenot directly applicable(seeArticle 4 of the Vienna Convention),the Court
musthaveregardto its provisiors in sofar asthey codify pre-existinginternationalaw, andin
particularits Article 31 8 3 (c) (seeGolder,cited above,§ 29; asmorerecentauthoritiesand
mutatismutandis Al-Adsani,cited above,§ 55; BehramiandBehramiv Franceand Saramati
v France,GermanyandNorway, cited above,§ 122;andCudak,citedabove 8 56) 0



Article 5
Treatiesconstitutinginternational organizationsand treatiesadoptedwithin an
international organization
The presentConventionappliesto any treaty which is the constituentinstrumentof an
internationalorganizationand to any treaty adoptedwithin an international organization
without prejudiceto anyrelevantrulesof the organization.
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PART Il

CONCLUSIONAND ENTRY INTO FORCEOF TREATIES

SECTION1
CONCLUSIONOF TREATIES

Article 6

Capacityof Statesto concludetreaties
Every Statepossessesapacityto concludetreaties.

ZANBIZLE
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Article 7

Full powers
1. A personis consideredsrepresentin@ Statefor the purposeof adoptingor authenticating
thetext of atreatyor for the purposeof expressinghe consenbf the Stateto be boundby a
treatyif:
(a) He producesappropriatdull powers;or
(b) It appeargrom the practiceof the Statesconcernedr from other circumstanceshattheir
intentionwasto considethatpersorasrepresentinghe Statefor suchpurposesndto dispense
with full powers.
2. In virtue of their functionsand without havingto producefull powers,the following are
consideredisrepresentingheir State:
(a) Headsof State Headsof GovernmenandMinistersfor ForeignAffairs, for the purposeof
performingall actsrelatingto the conclusionof atreaty;
(b) Headsof diplomaticmissionsfor the purposeof adoptingthe text of atreaty betweenthe
accreditingStateandthe Stateto which they areaccredited;
(c) Representativeaccreditedoy Statesto an internationalconferenceor to aninternational
organizationor one of its organs,for the purposeof adoptingthe text of a treaty in that
conferenceprganizatioror organ.
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DECISIONSOF INTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
INTERNATIONAL COURT OF JUSTICE

Maritime delimitationin thelndian Ocean(Somaliav Kenya)(PreliminaryObjections)2017]
ICIRep3

fi38. TheMOU causedomedomesticcontroversyn Somaliain themonthsafterit wassigned.
It was debatedand rejectedby the TransitionalFederalParliamentof Somaliaon 1 August
2009.1n a letter addressedo the SecretaryGeneralof the United Nationsdated10 October

12



2009,butonly forwardedto him undercoverof aletterfrom the PermanenRepresentativef
Somaliato the United Nationsdated2 March 2010, the Prime Minister of the Transitional
FederalGovernmentinformed the SecretaryGeneralof this rejection,and frequest[ed}the
relevanto cesof the UN to takenoteof the situationandtreatthe MOU asnonactionablé.
Severalyearslater,in aletterto the SecretaryGeneralbf the United Nationsdated4 February
2014,the SomaliMinister of Foragn A airs and InternationalCo-operationmaintainedthat
fino [MOU] is in forced, highlighting that ratiycation thereof had been rejected by the
Parliamenbf Somalialn thatletter,hereferredto customaryinternationalaw repected,in his
view, in Article 7 of the 1969 Vienna Conventionon the Law of Treaties(hereinafterthe
fiVienna Conventio), which addresseghe circumstancesn which a person may, by
producingfifull power® or otherwise enterinto a treaty on behalfof a State.He contended
that the Minister who had signed the MOU fdid not produce appropriatedocuments
demonstratindnis powersto representhe SomaliRepublicfor the purposeof agreeingo the
text of the MOUQ, thatit wasnot customaryfor Somaliato allow that Minister fito ente into
binding bilateral arrangementsvhich concernmaritime delimitation and the presentatiorof
submissionso the[CLCS] andits consideratiorof thend, andthatthe Kenyanrepresentatives
hadbeeninformedat thetime of signingthatfthe MOU would require ratiycation.[€ ]
43.Somalianolongerappearso contesthatthe Ministerwho signedtheMOU wasauthorized
to do so asa matterof internationallaw. The Court recallsthat, underinternationallaw, as
codiyedin Article 7 of theViennaConventionpy virtue of their functionsandwithout having
to producdull powers Headsof State Headsof GovernmenandMinistersfor ForeignA airs
areconsideredasrepresentingheir Statefor the purposeof performingall actsrelatingto the
conclusionof a treaty. TheseStaterepresentativesjnderinternationallaw, may also duly
authorizeothero cials to adopt,on behalfof a State,the text of a treaty or to expressthe
consenbf the Stateto be boundby atreaty. The Courtobserveshatthe PrimeMinister of the
TransitionalFederalGovernmenbf Somaliasigned,on 6 April 2009,full powersby whichhe
flauthorizedandempoweredthe SomaliMinister for NationalPlanningandinternationalCo-
operationto signthe MOU. The MOU explicitly statesthat the two Ministerswho signedit
werefduly authorizedby their respectiveGovernmentsto do so. The Courtis thussatiged
that, as a matter of internationallaw, the Somali Minister properly representedsomaliain
signingthe MOU oniits behat. [é ]

46.In hisletterof 4 February2014to the SecretaryGenerabf the United Nations,the Foreign
Minister of Somaliastatedthatthe Kenyanrepresentativegresentor the signingof theMOU
had beeninformed orally by the SomaliMinister who signedit of the requirementhatit be
ratiyed by the Transitional Federal Parliamentof Somalia. Kenya denies that such a
communicatiortook placeandthereis no evidenceo supportSomalid@s assertionlndeed any
suchstatemenby the Minister would havebeeninconsistentvith theexpresgprovisionof the
MOU regardingits entryinto force uponsignature The Courtalsonotesthatthefull powers,
dated6 April 2009, by which the Prime Minister of the TransitionalFederalGovernmenbf
Somaliafiauthorizedand empowered the Minister to signthe MOU, give noindicationthatit
wasSomalias intentionto signthe MOU subjectto ratiycationo

INTERNATIONAL TRIBUNAL FORTHE LAW OF THE SEA

Delimitation of the maritime boundary in the Bay of Bengal (Bangladeshv Myanmar)
Judgmentf 14 March2012,ITLOS Reports2012,4

fi96. On the questionof the authorityto concludea legally binding agreementthe Tribunal
observeshat,whenthe1974AgreedMinutesweresignedthe headof theBurmesealelegation
wasnot an official who, in accordancevith article 7, paragrapi®, of the ViennaConvention,
could engagehis countrywithout havingto producefull powers.Moreover,no evidencewas

13



providedto the Tribunal that the Burmeserepresentativesvere consideredas having the
necessanauthorityto engagetheir country pursuanto article 7, paragraphL, of the Vienna
Convention.The Tribunalnotesthatthis situationdiffers from thatof the MarouaDeclaration
whichwassignedby thetwo Headsof Stateconcerned

14



Article 8

Subsequentonfirmation of an act performedwithout authorization
An actrelatingto the conclusionof atreatyperformedby a persorwho cannotbe considered
underarticle 7 asauthorizedo represena Statefor thatpurposeas without legaleffect unless
afterwardsconfirmedby that State.

0} dBaea
zUU0U2 Uswaid)0g i gy Uoe UUe carg@didg OoacufhUdOq
by Ya0ds OUUs Bledii i 3 U gadeoed) Uoe UUs "Us djeydilerr) de

Ogegﬁsetedjﬂilﬁm@ wwwg’ﬁp@ﬂmgm GUDs " 4 e WeyUral g g
0doe Ugwf]U3U; Yyo3eadle @ U U o yOiecUth U U U o U 3w Bjdéka

Ty yWagdh

DECISIONSOF INTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
INTERNATIONAL TRIBUNAL FORTHE LAW OF THE SEA

Delimitation of the maritime boundaryin the Bay of Bengal (Bangladeshv Myanmar)
Judgmentf 14 March2012,ITLOS Reports2012,4

fi80. Regardinghe questionof the authorityof Myanmais delegationBangladeshconsiders
that the head of the Burmesedeleation who signedthe 1974 Agreed Minutes was the
appropriateofficial to negotiatewith Bangladeshn 1974andidid not requirefull powersto
concludean agreemenin simplified formo. Bangladestarguesthat, evenif the headof the
Burmesedelegationlacked the authority to do so, the agreementemainsvalid fif it [was]
afterwardsconfirmed by the State concerned in accordancewith article 8 of the Vienna
Conventionon the Law of Treaties(hereinafterfithe Vienna Conventiom). In this respect
Bangladesinoldstheview thatthe 1974 AgreedMinutesiwere confirmedandre-adoptedn
20080

81.Accordingto Bangladesh:

*[w]hat matterds whetherthe Partieshaveagreecon aboundarygevenin simplified form, not
whethertheir agreemenis a formally negotided treatyor hasbeensignedby representatives
empoweredo negotiateor ratify thetreaty.

82.Bangladeslpointsout that,in the caseconcerning.andandMaritime Boundarybetween
CameroorandNigeria(Cameroorv Nigeria: EquatorialGuineaintervening)Judgment|.C.J.
Reports2002,p. 303,atp. 429, para.263),the InternationalCourt of Justice(hereinafterfithe
ICJO) fiheldthatthe MarouaDeclarationconstitutecaninternationabgreemenin written form
tracinga boundaryandthatit wasthusgovenedby internationalaw andconstituteda treaty
in the senseof the 1969ViennaConventionon the Law of Treatie®.

83. Myanmararguesthat membersof its delegationto the negotiationsn Novemberl974
lacked authority fito commit their Governmento a legally-binding treatyo. It states,in this
regard thatthe headof the BurmesealelegationCommodoreHlaing, a navalofficer, couldnot
be consideredasrepresentinglyanmarfor the purposeof expressingts consento bebound
by atreatyashewasnotoneof thoseholdersof high-rankingoffice in the Statereferredto in
article 7, paragraplt?, of the ViennaConvention Furthermorethe circumstancesdescribedn
article 7, paragraphl, of the Vienna Conventiondo not apply in the presentcasesince
CommodoreHlaing did nothavefull powersissuedoy the Governmenbof Myanmarandthere
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were no circumstanceso suggesthat it was the intention of Myanmarand Bangladesho
dispensevith full powers.

In the view of Myanmar,underarticle 8 of the Vienna Conventionan actby a personwho
cannotbe consideredisrepresenting Statefor the purpose®f concludinga treatyis without
legal effect unlessafterwardsconfirmed by that State.Myanmaraddsthat what hasto be
confirmedis the actof the unauthoried personandsubmitsthatthis actby itself hasno legal
effectandstateghatf{i]t doesnotestablisranagreementhatis voidable. It statedurtherthat
thisis ficlearfrom the very factthatarticle 8 is placedin Partll of theViennaConventionon
theconclusiorandentryinto forceof treatiesandnotin PartVooninvalidity, terminationand
suspensionf the operationof treaties[é ]

97. Thefactthatthe Partiesdid notsubmitthe 1974 AgreedMinutesto the procedureequired
by theirrespectiveconstitutiondor bindinginternationabhgreementis anadditionalindication
thatthe AgreedMinuteswerenotintendedo belegally binding.

98. For thesereasonsthe Tribunal concludesthat thereare no groundsto considerthatthe
Paties enteredinto a legally binding agreemenby signing the 1974 Agreed Minutes. The
Tribunalreacheshe sameconclusionregardingthe 2008 AgreedMinutessincetheseMinutes

do not constitutean independentommitmentbut simply reaffirm whatwasrecodedin the
1974 AgreedMinutes.o
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Article 9
Adoption of the text
1. The adoptionof thetext of a treatytakesplaceby the consenbpf all the Stategparticipating
in its drawingup exceptasprovidedin paragrapt?®.
2. Theadoptionof thetext of atreatyat aninternationakconferencdakesplaceby the vote of
two thirds of the Statespresentandvoting, unlessby the samemajority they shall decideto
applyadifferentrule.

0)dpPae
JocgdylWamiUb ¢ y 369

1.6 gosc dyUbdglp c g s @g3deqdd e UUce U8 ga Udfpalhlise 3
T3 UUtedgg ¢ ¢ 0@@@@11’13‘7‘;(1’13,33&%3»00y’Jﬁ’]@dDU@c{ﬂUa;g’Do;2Yueg
2. ¢ gseque[ tiJsswssdI@g’gsdedeicg’aUauuaUdaug*;sg'JsYuaUng

"3 Uoe UUc dpdeailbydi @) 0U¥3U; hargwaliexge sigsa Uave U
yelde e U dotisdlUssWdaddUtaaB édgpe fiteddin p 06 §a iy

17



Article 10

Authentication of the text
Thetextof atreatyis establishedsauthenticanddefinitive:
(a) By such procedureas may be provided for in the text or agreedupon by the States
participatingin its drawingup; or
(b) Failing such procedure by the signature,signaturead referendumor initialling by the
representativesf thoseStatesof the text of the treaty or of the Final Act of a conference
incorporatingthetext.
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Article 11

Meansof expressingconsentto be boundby a treaty
The consentof a Stateto be boundby a treaty may be expressedy signature exchangeof
instrumentsconstitutinga treay, ratification, acceptanceapprovalor accessionpr by any
othermeansf soagreed.
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Article 12

Consentto beboundby a treaty expressedby signature
1. The consentof a Stateto be bound by a treaty is expressedoy the signatureof its
representativevhen:
(a) Thetreatyprovidesthatsignatureshall havethat effect;
(b) It is otherwiseestablishedhatthenegotiatingStatesvereagreedhatsignatureshouldhave
thateffect;or
(c) Theintentionof the Stateto give thateffectto the signatureappeargrom the full powers
of its representativer wasexpresseduringthe negotiation.
2. Forthepurpose®f paragraphi.:
(a) Theinitialling of a text constitutesa signatureof the treatywhenit is establishedhatthe
negotiatingStatessoagreed;
(b) The signaturead referendumof a treaty by a representativeif confirmedby his State,
constitutesa full signatureof thetreaty.
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DECISIONSOFINTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
INTERNATIONAL COURT OF JUSTICE

Maritime delimitationin thelndian Ocean(Somaliav Kenya)(PreliminaryObjections)2017]
ICIRep3

5. In respectof Somalids contentiongegardingthe ratiycationrequiremenunderSomali
law, the Court recalls that, under the law of treaties,both signature and ratiycation are
recognizedmneansby which a Statemay consento be boundby a treaty. As the Court has
previously outlined: fiwhile in international practice a two-step procedureconsisting of
signatureandratiy cationis frequentlyprovidedfor in provisionsregardingentry into force of
atreaty,therearealsocasesvhereatreatyentersnto forceimmediatelyuponsignatureBoth
customaryinternationallaw and the Vienna Conventionon the Law of Treatiesleave it
completelyup to Stateswhich procedurgheywantto follow.o6 (Land andMaritime Boundary
between Cameroonand Nigeria (Cameroonv Nigeria: Equatorial Guinea intervening),
Judgment].C.J.Reports2002,p. 429, para.264.)
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The Court notesthat the MOU provides,in its ynal paragraf, that f{tjhis Memorandunof
Understandinghallenterinto forceuponits signatur@andthatit doesnotcontainaratiycation
requirementUndercustomaryinternationallaw ascodiyedin Article 12, paragrapHL (a), of
theViennaConventiona Statés consento beboundis expressetly signaturevherethetreaty
soprovideso
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Article 13

Consentto beboundby a treaty expressedby an exchangeof instrumentsconstitutinga
treaty
The consentof Statesto be boundby a treaty constitutedoy instrumentsexchangedetween
themis expressedby thatexchangevhen:
(a) Theinstrumentgrovidethattheir exchangeshall havethateffect;or
(b) It is otherwiseestablishedhat thoseStateswere agreedthatthe exchangeof instruments
shallhavethateffect.
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DECISIONSOFINTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
INTERNATIONAL COURT OF JUSTICE

Obligationto NegotiateAccessn the Pacific Ocean(Bolivia v Chile) (Merits) GeneralList
No 153[2018]ICJ

fil16. The Courtobserveghat,underArticle 2, paragrapHl (a), of the ViennaConventiona
treaty may be fiembodied. . . in two or morerelatedinstruments. Accordingto customary
internationallaw asreflectedin Article 13 of the Vienna Convention,the existenceof the
State$ consentto be boundby a treaty constitutedby instrumentsexchangedetweenthem
requireseitherthatf[t]he instrumentgprovidethattheir exchangeshallhavethateffec or that
it is otherwiseestablishedhat thoseStateswere agreedthat the exchangeof instruments
shouldhavethateffec. Thefirst conditioncannotoemet,becaus@othinghasbeenspecified
in theexchangef Notesaboutits effect. FurthermoreBolivia hasnot providedthe Courtwith
adequatevidencethatthealternativeconditionhasbeenfulfilled.
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Article 14

Consentto beboundby a treaty expressedby ratification, acceptancer approval
1. Theconsenbf a Stateto beboundby atreatyis expressedby ratificationwhen:
(a) Thetreatyprovidesfor suchconsento be expressethy meansof ratification;
(b) It is otherwiseestablishedhatthe negotiatingStatesvereagreedhatratificationshouldbe
required;
(c) Therepresentativef the Statehassignedthetreatysubjectto ratificaton; or
(d) The intention of the Stateto sign the treaty subjectto ratification appeardrom the full
powersof its representativer wasexpresseduring the negotiation.
2. Theconsenbf a Stateto beboundby atreatyis expressedby acceptancer approvalunder
conditionssimilar to thosewhich applyto ratification.
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Article 15

Consentto beboundby a treaty expressedby accession
Theconsenbf a Stateto beboundby atreatyis expressedby accessionhen:
(a) Thetreatyprovidesthatsuchconsentnaybeexpressethy thatStateby meansof accession;
(b) It is otherwiseestablishedhatthe negotiatingStatesvereagreedhatsuchconsentaybe
expressedby that Stateby meansof accessionor
(c) All the partieshavesubsequentlagreedhatsuchconsenimay be expressedy that State
by meansof accession.
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Article 16
Exchangeor depositof instrumentsof ratification, acceptanceapprovalor accession
Unlessthe treaty otherwiseprovides, instrumentsof ratification, acceptanceapproval or
accessiorestablisithe consenbf a Stateto be boundby atreatyupon:
(a) Their exchangéetweerthe contractingStates;
(b) Their depositwith thedepositarypr
(c) Theirnotificationto the contractingStatesor to thedepositaryjf soagreed.
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Article 17
Consentto beboundby part of a treatyand choiceof differing provisions
1. Without prejudiceto articles19to 23, the consenbf a Stateto be boundby partof atreaty
is effectiveonly if thetreatysopermitsor the othercontractingStatessoagree.
2. The consentof a Stateto be boundby a treaty which permitsa choicebetweendiffering
provisionsis effectiveonly if it is madeclearto which of the provisionsthe consentelates.
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Article 18

Obligation not to defeatthe objectand purposeof a treaty prior its entry into force
A Stateis obligedto refrainfrom actswhich would defeatthe objectand purposeof a treaty
when:
(a) It hassignedthe treaty or has exchangednstrumentsconstitutingthe treaty subjectto
ratification,acceptancer approvaluntil it shallhavemadeits intentionclearnotto becomea
partyto thetreaty;or
(b) It hasexpressedts consentio be boundby the treaty, pendingthe entry into force of the
treatyandprovidedthatsuchentryinto forceis notundulydelayed.
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SECTION 2
RESERVATIONS

#7622

Adtudsor AL E

Article 19

Formulation of reservations
A Statemay, whensigning,ratifying, acceptingapprovingor accedingo atreaty,formulate
areservatiorunless:
(a) thereservatiornis prohibitedby thetreaty;
(b) thetreatyprovidesthatonly specifiedreservationswhich do notincludetheresenationin
guestionmaybemade;or
(c) in casesot failing undersubparagraph&) and(b), the reservations incompatiblewith
theobjectandpurposeof thetreaty.
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Article 20

Acceptanceof and objectionto reservations
1. A reservatiorexpresslyauthorizedby a treatydoesnot requireany subsequerdicceptance
by the othercontractingStatesunlessthe treatyso provides.
2.Whenit appearsrom thelimited numberof thenegotiatingStatesandthe objectandpurpose
of atreatythatthe applicationof thetreatyin its entiretybetweenrall the partiesis anessential
conditionof theconsentf eachoneto beboundby thetreaty,areservatiomequiresacceptance
by all theparties.
3. When a treaty is a constituentinstrument of an internationalorganizationand unlessit
otherwiseprovides, a reservationrequiresthe acceptanceof the competentorgan of that
organization.
4.1n casesotfalling undertheprecedingparagraphandunlesshetreatyotherwiseprovides:
(a) acceptancdy anothercontractingStateof a reservationconstituteshe reservingStatea
partyto thetreatyin relationto thatotherStateif or whenthetreatyis in forcefor thoseStates;
(b) anobjectionby anothercontractingStateto a resevation doesnot precludethe entryinto
force of thetreatyasbetweerthe objectingandreservingStatesunlessa contraryintentionis
definitely expressedby the objectingState;
(c) anactexpressinga Statés consento be boundby the treaty and containinga reservation
is effectiveassoonasat leastoneothercontractingStatehasacceptedhereservation.
5.Forthepurpose®f paragraphg and4 andunlesghetreatyotherwiseprovidesareservation
is consideredto have beenacceptedby a Stateif it shall haveraisedno objectionto the
reservatiorby the endof a periodof twelve monthsafterit wasnatified of the reservatioror
by thedateon which it expresseds consento beboundby thetreaty,whicheveris later.

0] d P0s

] euUBG ugae’?‘Lil:HdtJ:e;;u&UﬁgLUsyg'g’
1.K° suicbeUsequﬁJYsu Y dudiligs de@s Us O0wo ULy UG 6e
U'Lﬂ@‘aa‘i@sbUaa’Ff]éTlm:unLhYgﬁsUmpoopuLgse dead
2. K¥3 J eoi UUNIs 3 Uy a6} 4 oa@dar ;) UU(s8g UUU@MdB
o U " j Uo sl a3 dd o 8 ddizsess U fiifg 3 o & dapid U eUdade
G U0dahUdg UG sivibys Uy Uz e Ublelat ieh AEH@Gd Uas Uadd
aUdUB R UY aigf G e Wg i gs ded s WUmiBatsy sGi B8UBJJ
holllge bUaashg ds U
3.KYdlg3dogUpadoliiel Uieddaea ds o )eas hvge; as OUUs
GoUGe; DUl adiWEdy siGi &dURHeYP) ¢ hpas WeU&i g
)joUssleai
4. Z2Usd;) o Uweigllad ~ o aUbsggse d 0 6 i &J J ¥ 0@ g U va
dgs3depasdddisc; UUsa Y
O¢U culdagld sii 8BUKddiage b Uaarfyeylbeddigs deddsWidly
U slgaUdgrdbdyded difg s o dialdids y U 6 g (0 ar o afe; ¥ UV
dg3depadla®Bi@ed 6 0eGadBGs DUUxB; OUUWgUL 3 T
B¢ U3 UaU hddge b UaaFh vy o G itiodbsddo & oy lidh 0 G i
Udidgs de &)d)diak) YUsgigs UUgU qlessllen joUtbeld” stigaUGahe Us
Ty YUdgdhwho Gy Yo UWUE Ua dURAOGEHT } YO@dys UUi Udest U
UsUay) ) dqadT
Y} Y3 Yol Vaelillyges UaBagydy Us gigl & ¢ Wy gl g 3 d ® 8 ¢
Ue U} 8ysWiseoleld08di Us wdddllivde " spd)Ues g oY clb GRDG 3
GdgebUaasfgldssti Ual@Uadi oUs(



5.0o0Wedgegc B¥ Uy Uo j2%idlea Uba UhWs) 6 b o yi sWUilbgt s s ¥
ﬁgsdealﬂu’ s (i i WheydBdypiiak & U Us Ye Uy YUBYIg Wifdsc Us
UsUUgUsz Gdmyddiddi” SinqwaﬂsﬁunaaiGﬂaﬂ'ﬂ’ﬂﬁhUéJg
“ody) 6 (e el dalit Cealliltf doge Uy o & Japd lﬁfhst)yupﬁ!]ﬁg& Uas Udd
Us'gy ¢éig e Uglid gs devig UezUW40U0o03yaUU0y d

30



Article 21

Legal effectsof reservationsand of obligationsto reservations
1. A reservatiorestablishedvith regardto anothermpartyin accordancevith articles19,20and
23:
(&) modifiesfor thereservingStatein its relationswith thatotherparty the provisionsof the
treatyto whichthereservatiorrelatesto the extentof thereservationand
(b) modifiesthoseprovisionsto the sameextentfor that other party in its relationswith the
reservingState.
2. Thereservatiordoesnot modify theprovisionsof thetreatyfor theotherpartiesto thetreaty
inter se.
3. Whena Stateobjectingto areservatiorhasnot opposedhe entry into force of the treaty
betweenitself andthe reservingState,the provisionsto which the reservatiorrelatesdo not
applyasbetweerthetwo Statego the extentof thereservation.
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DECISIONSOF INTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION)

MOL Hungarian Oil and Gas CompanyPlc v Republic of Croatia (ICSID Case No
ARB/13/32) Decision on Respondenfpplication underICSID Arbitration Rules41(5) (2
Decembef014)

f48. To take first the Preliminay Objectionrelating to Articles 26(3) and 10(1), read in
conjunctionwith AnnexIA, it will be clearfrom the discussiorabovethat, asthe argument
betweernthe Partieshasdevelopedthis objectiondependsn parton atextualinterpretatiorof
the trealy provisionsin question,in part on the assessmenof contextualand purposive
elementghat might throw light on, or condition, the meaningto be given to the text, andin
partagainon whethera Statés listing in Annex IA is to be understoodas a resevation, or
shouldbetreatedashavingthe equivalenteffectsto areservationseenwithin the contextof a
treaty text that expresslyexcludesreservationsit would in addition raise the interesting
guestionwhethermrivateinvestorscould properlybeassimilatedo &hereservingStatéfor the
purposesof applying Article 21(1)(b) of the Vienna Conventionon the Law of Treaties.40
(fn.40: A reservatiorestablishedvith regardto anotherpartyin accordancevith articles19,
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20and23... (b) Modifiesthoseprovisionsto the sameextentfor thatotherpartyin its relations
with thereservingState.p
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Article 22

Withdrawal of reservatios and objectionto reservations
1. Unlessthe treaty otherwiseprovides,a reservatiormay be withdrawn at any time andthe
consenbf a Statewhich hasacceptedhereservatioris notrequiredfor its withdrawal.
2. Unlessthetreatyotherwiseprovides,an objectionto areservatiormay bewithdrawnat any
time.
3. Unlessthetreatyotherwiseprovides,or it is otherwiseagreed:
(a) thewithdrawalof areservatiorbecomesperativein relationto anothercontractingState
only whennoticeof it hasbea receivedby that State;
(b) the withdrawal of an objectionto a reservatiorbecomesperativeonly whennoticeof it
hasbeenreceivedby the Statewhich formulatedthe reservation.
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Article 23

Procedureregardingreservations
1. A reservationanexpressacceptancef areservatiorandanobjectionto areservatiormust
be formulatedin writing andcommunicatedo the contractingStatesandother Statesentitled
to becomepartiesto thetreaty.
2. If formulatedwhen signing the treaty subjectto ratification, acceptancer approval,a
reservatiommustbe formally confirmedby the reservingStatewhenexpressingts consento
beboundby thetreaty.In sucha casethereservatiorshallbe considerecishavingbeenmade
onthedateof its confirmation.
3. An expressacceptancef, or anobjectionto, areservatiormadepreviouslyto confirmation
of thereservatiordoesnot itself requireconfirmation.
4. The withdrawal of a reservatioror of anobjectionto a reservatiormustbe formulatedin
writing.
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SECTION3
ENTRY INTO FORCEAND PROVISIONAL APPLICATION OF TREATIES
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Article 24

Entry into force
1. A treatyentersinto force in suchmannerand uponsuchdateasit may provide or asthe
negotiatingStatesmay agree.
2. Failing any suchprovisionor agreementa treaty entersinto force assoonasconsento be
boundby thetreatyhasbeenestablis©iedfor all thenegotiatingStates.
3. Whenthe consenbf a Stateto be boundby atreatyis establishean a dateafterthetreaty
hascomeinto force, the treaty entersinto force for that Stateon that date,unlessthe treaty
otherwiseprovides.
4. The provisionsof atreatyregulatingthe authenticatiorof its text, the establishmenof the
consentof Statesto be bound by the treaty, the manneror date of its entry into force,
reservationsthe functionsof the depositaryand other mattersarising necessarilybeforethe
entryinto force of thetreatyapplyfrom thetime of theadoptionof its text.
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Article 25

Provisional Application
1. A treatyor apartof atreatyis appliedprovisionallypendingits entryinto forceif:
(a) thetreatyitself soprovides;or
(b) thenegotiatingStateshavein someothermannersoagreed.
2.Unlessthe treaty otherwiseprovidesor the negotiatingStateshave otherwiseagreed the
provisionalapplicationof atreatyor apartof atreatywith respecto a Stateshallbeterminated
if thatStatenotifiesthe otherStatesbetweenwhich thetreay is beingappliedprovisionallyof
its intentionnot to becomea partyto thetreaty.
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DECISIONSOFINTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
PERMANENT COURT OF ARBITRATION

ARBITRAL TRIBUNAL (UNDERTHE ICSID CONVENTION)

BernhardvonPezoldandothersv Republicof ZimbabwgICSID CaseNo ARB/10/15)Award
(28 July 2015)

fi341. Under Article 25 of the Vienna Convention,thereis no particular form which the
agreemenbf the GermanGovernmenshouldtake. A United Nations(flUNO) Reporton the
provisional applicationof treatiesmakesit clear that the determinativefactor hereis the
intentionof the parties.It is clearfrom Germanys responsethefact thatit assistedn drafting
the original note,andfrom its subsequentonductthatagreementvasprovided.An example
of suchconductis theletterfrom the GermanAmbassadoto the GermanMinistry of Affairs
on 19 Septembel 996to advisethatthe fiexchangef note® regardingprovisionalapplication
of the GermanBIT hadbeencompletedThisis strongevidencehatGermanyconsideredhat
the GermanBIT wasto comeinto effectprior to the dateof ratificationo
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PART Il
OBSERVANCE, APPLICATIONAND INTERPRETATIONOF TREATIES
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SECTION1
OBSERVANCEOF TREATIES
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Article 26
APactaSunt Servanda®
Everytreatyin forceis bindinguponthe partiesto it andmustbe performedby themin good
faith.
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DECISIONSOF INTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
INTERNATIONAL COURT OF JUSTICE

Jurisdictionallmmunitiesof the State(Germanyv Italy: Greecdntervening)Judgmen{2012]
ICIJRep99

fil38. [é ] As the Court hasstatedin previouscases(see,in particular, Dispute regarding
NavigationalandRelatedRights(CostaRicav. Nicaragua),Judgment].C.J.Reports2009,p.
267,para.150),asageneratule,thereis noreasorto supposéehata Statewhoseactor conduct
hasbeendeclaredvrongful by the Courtwill repeatthatactor conductin the future, sinceits
goodfaith mustbe presumedAccordingly, while the Court may orderthe Stateresponsible
for aninternationallywrongful actto offer assurancesf non-repetitionto theinjured State,or
to takespecifc measure$o ensurghatthewrongful actis notrepeatedit mayonly dosowhen
therearespecialcircumstancesvhich justify this, which the Court mustasses®n a caseby-
casebasise

CertainActivitiesCarried Outby Nicaraguain the Border Area(CostaRicav Nicaraguapnd
Constructionof a Roadin CostaRica along the SanJuan River (Nicaraguav CostaRica)
(Merits) [2015] ICJ Rep665

fil41.As the Courtnotedin the NavigationalandRelatedRightscase fithereis no reasonto
supposehata Statewhoseactor conducthasbeendeclaredvrongful by the Courtwill repeat
that act or conductin the future, since its good faith must be presumed and therefore
assuranceandguaranteesf non-repetitionwill be orderedonly fin specialcircumstances.
While Nicaraguafailed to comply with the obligationsunderthe 20110Order |t is necessary
alsoto takeinto accounthefactthatNicaragudater compliedwith therequirementsstatedn
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the Order of 22 November2013, to firefrain from any dredgingand other activitiesin the
disputedterritoryd and to ficausethe removalfrom the disputedterritory of any personnel,
whethercivilian, policeor security (1.C.J.Reports2013,p. 369, para.59)It is to beexpected
thatNicaraguawill havethe sameattitudewith regardto thelegalsituationresultingfrom the
presentludgmentjn particularin view of the fact that the questionof territorial sovereignty
overthedisputederritory hasnow beenresolvedo

PERMANENT COURT OF ARBITRATION

SouthChina SeaArbitration (The Republicof the Philippinesv The Peoplés Republicof
China)CaseNo 201319, Award, July 2, 2016

fil171.In the Tribunals view, sucha duty is inherentin the centralrole of goad faith in the
internationallegal relationsbetweenStates Article 26 of the ViennaConventionon the Law
of Treatiesrecogniseghis whenit providesthat fie]very treatyin forceis binding uponthe
partiesto it andmustbeperformedby themin goodfaith.0 This obligationis no lessapplicable
to the provisionsof a treatyrelatingto disputesettlement[é ]

1195.All of thesepropositiondall within thebasicrule of fpactasuntservanda, expressedh
Article 26 of theViennaConventiorontheLaw of Treatiesas:fiEverytreatyin forceis binding
uponthe partiesto it and mustbe performedby themin good faith.0 In essencewhat the
Philippinesis requestings adeclaratiorfrom the TribunalthatChinashalldowhatit is already
obligedby the Conventionto do.o

ChevronCorporation(USA)andTexacdPetroleumCorporation(USA)v Republicof Ecuador
CaseNo 200923 SecondPartialAward on Trackll, August30,2018

fi7.83. Underinterndional law, as codified in Article 26 the Vienna Treaty on the Law of
Treaties(the AVCLT0), partiesare requiredto actin goodfaith in the performanceof their
obligations.

7.84.Article 26 of the VCLT provides:fiEverytreatyin forceis bindinguponthe partiesto it
andmustbe performedn goodfaith. [é ]

7.106.Applying Article 26 of theVCLT andcustomaryinternationalaw, the Tribunaldecides
thatthePartiesareboundto actin goodfaith in theexerciseof theirrightsandtheperformance
of their respectiveobligationsunderthe Arbitration Agreementlerivedfrom Article VI of the
Treaty.Thatduty of goodfaith preclude<learlyinconsistenstatementgjeliberatelymadefor
one party®s materialadvantageor to the othes materialprejudice,that adverselyaffect the
legitimacyof the arbitral processin otherwords,no partyto this arbitrationcanéaveit both
way or blow hot and cold§ to affirm a thing at onetime andto deny that samething at
anothertime accordingto the mereexigenciesof the momento

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION)

ElectrabelS.A.v Republicof Hungary(ICSID CaseNo ARB/07/19)Decisionon Jurisdiction,
ApplicableLaw andLiability (30 November2012)

fi4.125.Fromthe perspectiveof internationalaw, it doesnot matterwhethersuchapplication
within a nationallegal order take effect directly or indirectly. The Tribunal recogniseghat
internationalaw is appliedwithin nationallegalordersmoreor lessdirectly in monistcountries
and by receptionin dualist countries.As a result, in many countries,internationallaw is
consideredpart of nationallaw. As regardstreaties,by virtue of Article 26 of the Vienna
Convention(fiPactasuntservanda), Stateshavea duty to performin good faith obligations
binding on them under internationallaw. This duty requires,amongstother matters,an
obligationto introducetreatiesinto their nationallegalordero
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Suez SociedadGeneralde Aguasde BarcelonaS.A.and VivendiUniversal S.Av Argentine
Republic(ICSID CaseNo ARB/03/19)Award (9 April 2015)

fi24.In its Decisionon Liability, the Tribunaldeterminedhatthe Respondenfiiledto comply
with its treaty obligation to accordfair and equitabletreatmentto the investmentsof the
Claimants.Pursuanto Article 26 (PactaSuntServandadf theViennaConventionrontheLaw
of Treatiesa provisionthatembodiesa fundamentaprinciple of customaryinternationalaw,
fle]verytreatyin forceis bindinguponthepartiesto it andmustbeperformedby themin good
faith.0

QuiboraxS.A.and NontMetallic Minerals S.A.v Plurinational Stateof Bolivia (ICSID Case
No ARB/06/2) Award (16 SeptembeP015)

f589. The Claimant$allegationgeferto differentfacetsof the duty to arbitratein goodfaith.
[é ] Article 26 of the VCLT providesthatfie]very treatyin forceis binding uponthe parties
to it andmustbe performedby themin goodfaith.0 As statedby theCJin the NuclearTests
case;[o]ne of thebasicprinciplesgoverningthecreaton andperformancef legalobligations,
whatevettheir sourcejs the principleof goodfaith. [...] theveryrule of pactasuntservandan
thelaw of treatiesis basedn goodfaith [€ ].

590. In turn, Article X of the BIT containsthe ContractingStates agreementith respecto
thesettlemenbf investorstatedisputesjncludingtheagreemento arbitrateunderthe ICSID
Convention, to which an investor adheresby initiating arbitration proceedings.This
commitmento arbitratemustbe compliedwith in goodfaith in accordancevith Article 26 of
theVCLT. In otherwords,the Partiesmustarbitratein goodfaith. [é ]

592.Theprinciple of goodfaith involvesthe duty notto performanyactthatwould defeatthe
objectand purposeof the obligationtha hasbeenundertakerby the parties,evenif the act
itself is not expresslyprohibitedby the provisionsof the treaty.As emphasizedby the ICJ in
GabcikoveNagymaros,"[tlhe principle of good faith obliges the parties to apply [the
obligation]in areasonablevay andin sucha mannerthatits purposecanberealized.”
593.TheRespondent'sbligationto arbitrateprovidedby Article X of theBIT thusimpliesthe
duty notto actin amannerthatwill undermineor frustratethe arbitral processThis includes,
for instance the duty to refrain from harmingthe proceduralintegrity of the arbitrationor
aggravatingthe dispute.Thus, actionsdirectedagainstthe efficient conductof the arbitral
proceedingsnay breachthis duty evenif suchactionis not prohibitedby the expresgdermsof
theBIT or thelCSID Convention.

594.Underthe circumstanceghe Tribunalis not convincedthatit shouldissuea declaration
of breachof theduty to arbitratein goodfaith. [é ]

595. Similarly, the Tribunal doesnot find thatthe Respondenhasbreachedhe duty of good
faith throughits proceduralconductin this arbitration.It is the Responderd right to submit
thefactualallegationsandlegalargument®f its choice,andit is the Tribunals duty to accept
or rejectthemon their meritso

TeinverS.A. Transportede Cercarias S.A.and AutobusedJrbanosdel Sur S.A.v Argentine
Republic(ICSID CaseNo ARB/09/01)Award (21 July 2017)

f77.The ViennaConventionconfirmsthateverytreatyin forceis binding uponthe parties
andobligespartiesto performthemin goodfaith. (seefn.451ViennaConvention Art. 26.)0

Mobil Investment€anadalnc. v Canada(lICSID CaseNo ARB/15/6) DecisiononJurisdiction
andAdmissibility (13 July 2018)

fil65. The Tribunalconsiderghat,asa matterof generainternationalaw the positionis quite
straightforward. NAFTA Article 1106(1) prohibits Canadafrom imposing or enforcing
measuresvhich are contraryto its terms. That obligationis a continuingone and, like any
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treatyobligation,mustbe performedin goodfaith. (seefn.78: Article 26, ViennaConvention
on the Law of Treaties, 1969, which is entitled AiPactasunt Servanda, providesthat fievery
treatyin forceis bindinguponthe partiesto it andmustbe performedoy themin goodfaith.)o

Vattenfall AB and others v Federal Republicof Germany(ICSID CaseNo ARB/12/12),
Decisiononthe Achmealssue(31 August2018)

f155. The preambleof the VCLT emphasisethe universalrecognitionof fithe principlesof
free consentandof goodfaith andthe pactasuntservandaruleo, alsocontainedn Article 26
VCLT.

156. When Statesenterinto internationallegal obligationsundera multilateral treaty, pacta
sunt servandaand good faith requirethat the terms of that treaty have a single consistent
meaning[é ].0

EUROPEANCOURT OF HUMAN RIGHTS

Husayn(AbuZubaydah) Poland,App No 7511/13(ECHR, 24 July 2014)

f358.[é ] TheConventions aninternationatreatywhich,in accordancevith the principle of
pactasuntservandaodifiedin Article 26 of theViennaConventionontheLaw of Treatiesjs
bindingon the ContractingPartiesandmustbe performedby themin goodfaith.o

Sidabrasandothersv Lithuania,App Nos50421/08and56213/08 ECHR, 23 June2015)
fi73. Everytreaty in forceis binding uponthe partiesto it andmustbe performedby themin
goodfaith.0

Alekseyewandothersv RussiaApp Nos55508/07and29520/09ECHR, 27 November2018)
fi28. In this connectionthe Courtemphasiseghe obligation on Statesto peform treatiesin

goodfaith, asnoted,in particular,in the third paragraptof the preambleandin Article 26 of

the 1969ViennaConventionon the Law of Treaties(seeVereingegenTierfabrikenSchweiz
(VgT) v. Switzerland(no. 2) [GC], no.32772/028 37, ECHR2009)0

AbuZubaydahv Lithuania,App No 46454/11(ECHR, 31 May 2018)
fi220.Everytreatyin forceis bindinguponthe partiesto it andmustbe performedby themin
goodfaith.0

Al Nashiriv RomaniaApp No 33234/12ECHR, 31 May 2018)
f198.Everytreatyin forceis bindinguponthe partiesto it andmustbe performedby themin
goodfaith.0

INTER-AMERICAN COURT OF HUMAN RIGHTS

Osorio Riveraand Family Membersv Peru (Preliminaryobjections Merits, Reparationsand
Costs)Inter-AmericanCourtof HumanRightsSeriesC No 274 (26 November2013)

A30. Furthermorethe sameprinciplerevealsthat,from thetime thata treatyentersinto force,
the Stategpartiescanbe requiredto comply with the obligationsit containsin relaion to any
actthatis subsequento that date.This corresponddgo the principle of pactasuntservanda,
accordingto which fie]very treaty in force is binding upon the partiesto it and must be
performedby them in good faith.0 In this regard,it is necesaryto distinguish between
instantaneousactsandactsof a continuingor permanennature.The latter extendiover the
entire period during which the act continuesandis not in conformity with the international
obligationo Owing to their characteristis, oncethe treaty entersinto force, thosecontinuing
or permanentctswhich persistafter that datecan generatanternationalobligationsfor the
State party, without this signifying a violation of the principle of the nonretroactivity of
treaties(seefn. 30: Article 26 of theViennaConventiononthe Law of Treaties Similarly, cf.
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Caseof Loayza Tamayo.Compliancewith judgment.Order issuedby the Inter-American
CourtonNovemberl7,1999.SeriesC No. 60, para.7, andCaseof RadillaPachecw. Mexico,
supra,para.20.)o

COURT OF JUSTICE OF THE EUROPEANUNION

CaseC-613/12 Helm DungemittelGmbH v HauptzollamtKrefeld [2014] Judgment(Third
Chamber

f5. Article 26 of theViennaConventionentitleddPactasuntservandg provides:(Everytreaty
in forceis bindinguponthe partiesto it andmustbe performedoy themin goodfaith.0
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Article 27

Internal law and observancef treaties
A party may not invoke the provisionsof its internal law as justification for its failure to
performatreaty.Thisruleis without prejudiceto article46.
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DECISIONSOF INTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
INTERNATIONAL COURT OF JUSTICE

Questiongelating to the Obligationto Prosecuteor Extradite(Belgiumv Senegal)Judgment
[2012]ICJ Rep422

fil13. The Court observeshat, under Article 27 of the Vienna Conventionon the Law of
Treaties,which reflects customarylaw, Senegalcannotjustify its breachof the obligation
provided for in Article 7, paragraphl, of the ConventionagainstTorture by invoking
provisionsof its internallaw, in particularby invoking the decisionsasto lack of jurisdiction
renderedy its courtsin 2000and2001, or thefactthatit did notadoptthenecessariegislation
pursuanto Article 5, paragrapf®, of thatConventionuntil 20070

PERMANENT COURT OF ARBITRATION

ECE Projektmanagementinternational GmbH and KommanditgesellschaftPANTA
AchtundsechzigstérundsticksgesellschafinbH & Co v CzechRepublic CaseNo 20105,

Award, Septembef9,2013

f.748. Finally, as the Claimants'claims of breachof the standardof fair and equitable
treatmentely heavilyan theallegedllegality of someof thedecisionsadoptedy thedomestic
authoritiesthe Tribunalsobservest is well-establishedhatabreachof domestidaw doesnot,

without more, resultin a breachof internationallaw. As expressedy a Chamberof the
InternationalCourtof Justicein ELSI: ACompliancewith municipallaw andcompliancewith

the provisionsof a treaty aredifferentquestons.Whatis a breachof a treaty may be lawful

under municipal law and what is unlawful under municipal law may be fully innocentof

violation of atreatyprovisiono The Chambelaterobservedftlhe factthatanactof a public
authoritymayhavebeenunlawfulin municipallaw doesnotnecessarilyneanthatthatactwas
unlawfulin internationalaw, asa breachof treatyor otherwised

4.749.Thatforms part of the moregeneralprinciple, recognizedn Article 27 of the Vienna
Conventiorsn theLaw of Treaties[é ].0

ARBITRAL TRIBUNAL (UNDERTHE ICSID CONVENTION)

EDF International S.A.,SAURInternational S.A.and Ledn ParticipacionesArgentinasS.A.v
ArgentineRepublic(ICSID CaseNo ARB/03/23)Award (11 June2012)

fi894. Article 27 (' Internallaw and observancef treaty) of the 1969 Vienna Convention
prescribessfollows: A party may notinvokethe provisionsof its internallaw asjustification
for its failure to performatreaty. This rule is without prejudiceto article46.[€é ]
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905. TheTribunalfindssupporin its view from theprovisionsof Article 27 of the1969Vienna
Convention,which precludesa statefrom * invok[ing] the provisionsof its internallaw as
justificationfor its failure to performo

ElectrabelS.A.v Republicof Hungary(ICSID CaseNo ARB/07/19)Decisionon Jurisdiction,
ApplicableLaw andLiability (30 November2012)

fi3.40.Article 27 VCLT (fiinternallaw andobservancef treatie®) provides:internallaw and
observancef treaties:A partymaynotinvokethe provisionsof its internallaw asjustification
for its failure to performatreaty. This rule is without prejudiceto article46.0

PerencoEcuadorLimitedv Republicof Ecuadorand EmpresaEstatalPetrdleosdel Ecuador
(ICSID CaseNo ARB/08/6) Decisionon the Remainingssuesof Jurisdictionandon Liability

(12 SeptembeR014)

fi534. The Tribunal thereforefinds that the applicablelaw for the purposesf this claim is

Ecuadorianaw (asalreadyconsideredy the Tribunal)andthe Treaty.In the eventthatthere
is a conflict betweenthe two, on the basis of well-establishedprinciple recognisedin

internationajudicial andarbitral caselaw aswell asin Article 27 of the ViennaConvention
on the Law of Treatiesand Article 3 of the InternationalLaw Commissior@s Articles on

Responsibilityof Statedor InternationallyWWrongful Acts, internationalaw prevailso

VigotopLimitedv Hungary(ICSID CaseNo ARB/11/22)Award (1 October2014)

fi325. According to Claimants legal expertProf. Schrijver, it is well establishedhat fithe
guestionwhethera measureamountdo a violation of a Statés internationalobligationis one
arisingirrespectiveof the positionunderdomestidaw.o Prof. Schrijverrefersto Article 27 of
the Vienna Conventionon the Law of Treatiesand Article 3 of the Articles on State
Responsibilityfor InternationallyWrongful Acts, which provides:

fiThe characterizationof an act of a State as internationally wrongful is governedby
internationalaw. Suchcharacterizatioms not affectedby the characterizatiof the sameact
aslawful by internallaw. [é ]

327.Havingconsideredherelevantcaselaw cited by the Partiesandalsotaking into account
Prof. SchrijveiGs opinion, the Tribunalis of the view that the questionwhetherResponderis
terminationof the ConcessiorContractwasin accordanceavith bothits termsandHungarian
law is not dispositive of the Tribunalss analysiswhetheran expropriationoccurred.The
Tribunalratheragreewith themajority of theprecedentandProf. Schrijverthat,eventhough
a finding thatthe terminationviolated the termsof the ConcessiorContractor provisionsof
Hungariarlaw mayberelevanto its expropriatioranalysissuchafinding is neithemecessary
nor sufficient to concludethatArticle 4 of the Treatywasviolatedo

VenezueldHoldings B.V. and others (formerly Mobil Corporationand others)v Bolivarian

Republicof VenezueldICSID CaseNo ARB/07/27)Award (9 October2014)

fi225. The Tribunal disagreesvith this position. The Tribunalrecallsthatit is a fundamental
principle of internationallaw thatfia] party may not invoke the provisionsof its internallaw

asjustificationfor its failure to performatreatyo Underthis principle,internationabbligations
arising from a treaty cannotbe discardedon the groundsof nationallaw. Among the legal

systemson which the Award fishall be base® pursuantto Article 9(5) of the Treaty, the

Tribunal hasno doubtin concludingthat this issuemustbe governedby internationallaw.

Consequently,the Eighteenthand Twentieth Conditions cannot exempt or excuse the

Respondentrom its obligations under the Treaty or under customaryinternationallaw.

Bearingthis in mind, the Tribunalhasconsideredhe effectof the Eighteenthand Twentieth
Conditionsof the CerroNegroFrameworkof Conditionsin the sectionon quantumbelow o

43



Caratube International Oil CompanyLLP and Devincci Salah Hourani v Republic of

KazakhstanICSID CaseNo ARB/13/13) Decisionon the ClaimantsRequestor Provision
Measureg4 DecembeR014)

fil21. For the Tribunal, this implies that the requestedmeasuresbe fiappropriaté in the

circumstancesf theindividual caseto achievetheir purposeThis includesa balancingof the

Partie®respectivanterestsat stake.The fact thatthe Respondenis a Stateis relevantin this

regard.Indeed,any partyto anarbitrationshouldadhereto someproceduraduties,including

to conductitself in goodfaith; moreover,onecanexpectfrom a Stateto adherein thatvery

capacity to atleastthe sameprinciplesandstandads, in particularto desistfrom any conduct
in this Arbitration thatwould beincompatiblewith the Partie®duty of goodfaith,22to respect
equalityandnotto aggravatéhedispute (seefn.22: Seege.g.,Articles 18 and27 of theVienna
Conventiononthelaw of treatiesof 23 May 1969.p)

OccidentalPetroleumCorporation and OccidentalExploration and Production Companyv
Republicof Ecuador(ICSID CaseNo ARB/06/11)Decisionon Annulment(2 November2015)
fi84. The secondargumenimustbe dismissedor total lack of merit: the Tribunalwasright in
dismissingthe Arbitrability Objectionand thusassumingurisdiction with respecto claims
relatedthe Republic:-Disregardgshe basicprinciple of internationallaw that a Statecannot
invoke its domestt law, including its constitutionalprovisions,for the purposeof avoiding
treaty obligations.(seefn.65: SeeArticles 27 and 46 VCLT, ratified by Ecuador(without
reservationto Article 27). It is clear from theseinternationallaw principles, which codfy
existing customaryinternationallaw on the subject,that Ecuadorcannotinvoke its domestic
law for the purposeof avoiding ICSID jurisdiction underthe US-EcuadorBIT. The same
principle appliesevenwhereconstitutionalprovisionsarerelied upon (see the judgementof
the PClIJPolishNationalsin Danzig, p. 24: iilt shouldhoweverbe observedhat]...] a State
cannotadduceasagainstnotherStateits own Constitutionwith aview to evadingobligations
incumbentuponit underinternationalaw or treatiesin forceo).

SeealsolBM (JurisdictionDecision)at 72:

flnternationaltreatiesestablishnormsof conductbetweenandfor the Statesthe mandatory
characterof which cannotbe avoided,the more since current InternationalLaw hasthe
tendencyto haveits normsto prevail evenover the provisionsof the Political Constitutions
themselveslt appearsssuchin doctrineandconstitutionakexts,butalsoin jurisprudencen
humanrightsandcommunitylaw.o

VenezueldHoldings B.V. and others (formaly Mobil Corporationand others)v Bolivarian
Republicof VenezueldICSID CaseNo. ARB/07/27)Decisionon Annulment(9 March2017)
fil61l. As the Committeehas already noted, perhapsthe most troublesomefinding of the
Tribunal, for the purposeof theseannulmentproceedingsis its determinationn paragraph
225 of the Award setout in paragrapHL50 above.In crudeterms,the Tribunal heredecides
that national (internal) law may not be invoked to avoid internationalobligations,whether
arisingundertreaty or otherwise.The generalprinciple is indeeda fundamentabne, andits
applicationin respecbf treatiess universallyaccepted,18asit is moregenerally (seefn.181.:
Seearticle27 of theViennaConventionontheLaw of Treaties1969(fA partymaynotinvoke
the provisionsof its internallaw asjustificationfor its failure to performatreaty....0).

162. The Tribunals finding on this point is not altogethereasyto follow. Thatthe Tribunal
setsasidethe termsof the AssociationAgreement(basedasthey were on the Congressional
Conditions)asdirectly binding on Venezueldor the purposeof the arbitral proceedingss
understandablenoughif it shouldbe takenasanotherway of sayingthatthe governinglaw
for the assessmentf compensatiorwas the BIT. The finding in paragraph225, however
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presupposethe existenceof aconflict of somekind betweenvenezuelés internallaw andits
internationabbligations,andit is boththe natureof thatdnternallawdwhich the Tribunalhad
in mind andthe natureof thesupposeaonflict which troublethe Committee Ontheonehand,
it appeargo the Committeethatat no stage hasVenezuelasoughtto invoke any provisionof
its internallaw asstandingn theway of payingcompensatioffior theexpropriatiorasrequired
by the BIT; as indicated above, the obligation to pay compensationhas always been
acknowledgedand the Tribunal finds expresslythat the expropriationwas not in itself
unlawful or in breachof Venezuelés treatyobligations By the sametoken,on the otherhand,
the Tribunal expresslyfinds that the offer of compensationdid not in itself renderthe
underlyingexpropriationa breachof the BIT T andthis mustcarrywith it theconsequencthat
the Tribunal consideredhatthe offer made basedasit wason the CongressionaConditions
and Association Agreement,was not incompatible with the Treaty. The Tribunal says
specificallythatit fifinds thatthe evidencesubmitteddoesnot demonstratéhatthe proposals
madeby Venezuelavereincompatiblewith the requiremenbdf ustbcompensatiowof Article
6(c) of theBIT.0If thatis so,however it becomewery hardto seein whatway theinvocation
of the CongressionalConditionsand AssociationAgreementcan have beenthoughtto be
equivalentto an attemptto makethe provisionsof Venezuelaraw prevail over Venezuelé&
internationabbligations.Forthatreasoralone,the Committeewill approactwith cautionany
suggestiorthat the exclusionof the CongressionaConditionsand AssociationAgreementas
in themselvegdeterminativeof the questionof the quantumof compensatioralso madethe
Price Capirrelevantto the determinatiorof the quantumby othermeansj.e. thoseprovided
forin theBIT.0

TeinverS.A. Transportegdde Cercarias S.A.and AutobusedJrbanosdel SurS.A.v Argentine
Republic(ICSID CaseNo ARB/09/01)Award (21 July 2017)

f477. Further, partiesto treatiesfimay not invoke the provisionsof [their] internallaw as
justificationfor [their] failureto performatreaty6452 Accordingly,Respondenmnaynotavoid
its treaty obligationsowedto Claimantsby relying on its compliancewith its internallaws,
regulationsor administrativeacts.(seefn.452ViennaConvention Art. 27)0

EUROPEANCOURT OF HUMAN RIGHTS

Janowiecandothersv Russia App Nos55508/07and29520/09ECHR, 21 October2013)
f196. The applicantssubmittedthat a long-standingprinciple of customaryinternationallaw
establishedhatno internalrule, evenof constitutionakank, could beinvokedasanexcusedor
nontobservancef internationalaw (they referredto the caselaw of the Permanen€Court of
International Justiceandof thelnternationalCourtof Justicg1CJ)). This principlewascodified
in Article 27 of the ViennaConventionon the Law of Treatiesas an extensionof the more
generabpactasuntservandarinciple,andhadbeenfrequentlyinvokedin the jurisprudencef
internationalcourts and quastjudicial bodiesincluding the United Nations Human Rights
Committee the InternationalCriminal Tribunalfor the former Yugoslavia(ICTY), the Inter-
AmericanCourton HumanRights,the African Commissionon HumanandPeople§Rights,
andarbitrationtribunals.

211.[é ] Pursuanto Article 27 of the ViennaConventionthe provisionsof internallaw may
not be invoked as justification for a failure by the ContractingStateto abideby its treaty
obligations. In the context of the obligation flowing from the text of Article 38 of the
ConventionthisrequiremenmeanghattherespondenGovernmentmaynotrely on domestic
legalimpedimentssuchasthe absencef aspecialdecisionby adifferentagencyof the State,
to justify afailureto furnishall thefacilities necessaryor the Couris examinatiorof thecase.
It has been the Couris constantposition that Governmentsare answerableunder the
Conventionfor theactsof any Stateagencysincewhatis in issuein all caseseforethe Court
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is the internationakesponsibilityof the State(seeLukanovv. Bulgaria,20 March1997,8 40,
Reports199711).0

Anchugowand Gladkowv Russia App Nos11157/04and15162/05ECHR, 4 July 2013)
fil08. The Court further notes the Governmends argumentthat the present case is
distinguishabldrom Hirst (no. 2), asin Russiaa provisionimposingavoting baron convicted
prisonersis laid down in the Constitutioni the basiclaw of Russiaadoptedfollowing a
nationwidevotei ratherthanin anfiordinaryolegalinstrumengenactedy aparliamentaswas
the casein the United Kingdom (see paragraph85 above).In that connectionthe Court
reiterateghat, accordingto its establisheadaselaw, a ContractingPartyis responsibé under
Article 1 of the Conventionfor all actsandomissionsof its organsregardles®f whetherthe
actor omissionin questionwasa consequencef domesticlaw or of the necessityto comply
with internationallegal obligations(see,amongotherauthoities, Nada,cited above,§ 168).
As hasbeennotedin paragraplb0 above Article 1 makesno distinctionasto thetypeof rule
or measureoncerne@dnddoesnotexcludeanypartof amemberStateés fjurisdictiond which
is oftenexercisedn thefirst placethroughthe Constitutioni from scrutinyunderConvention.
The Courtnotesthatthisinterpretatioris in line with theprinciplesetforth in Article 27 of the
1969ViennaConventionon the Law of Treatieso

Pej il v Serbia,App No 34799/07(ECHR, 8 October2013)
f57.Asregardgheapplicabilityof theSuccessiogreementtheCourtnotesthattheMinistry
of ForeignAffairs of thethenSerbiaandMontenegroaswell asthedomesticcourts expressed
the view that it should be directly applicablein grantingrequestsor reinstatemenbf the
paymentof military pensions(seeparagrapiB81 above).In this respectthe Court notesthat
underthe SerbianConstitutioninternationabgreementbaveprecedence termsof theirlegal
effectsoverdomesticstatuegseeparagrapl27 above) Furthermoreaccordingo international
law, including the Vienna Conventionon the Law of Treaties, Serbiacannothinder its
obligation to perform an internationaltreaty by citing provisionsof its internal law (see
paragraph34 above)o

Berkovichand othersv Russia App Nos5871/07,61948/08,25025/10,19971/12 46965/12,
75561/12,73574/13504/14,31941/14and45416/14ECHR,27 March2018)

fil12. The applicantssubmittedthat Russids failure to implementits accessiorcommitment
relatingto the lifting of the travel banon individuals awareof Statesecretsamountedo a
structuralproblem.Thatproblemhadbeenhighlightedin the Cours judgmentsn the Bartik
and Soltysyakcaseswhich had not beenexecutedo dateasregardsgeneralmeasuresThe
situationhadnot changedafterthe adoptionby the RussianConstitutionalCourtof judgment
no. 14-P, dated7 June2012,which had upheldthe validity of the travel ban. The applicants
emphasisedhat the accessiorcommitmentsvere consideredas conditionssine quanon for
Russid@s membershipf the Councilof Europeandthatthe ParliamentarAssemblyregarded
thetravelrestrictionsasincompatiblewith thestatusof amembelState FormanyyearsRussia
hadtakenno stepsto amendthe relevantlegal provisionsor practiceand sucha long period
was clearly in breachof its undertakingto abolishthe travel restrictionsfwith immediate
effectd. Theimpugnedrestrictionsaffectedhundredof thousandsf Russiarcitizenswho had
beenwaiting for toolong for their aboltion. UnderArticle 27 of theViennaConventioron the
Law of Treatiesa party could notinvokethe provisionsof its internallaw asjustification for
its failure to performatreaty,andRussiahadto abideby its commitments

Caseof AbuZubaydalv Lithuania, App No 46454/11(ECHR, 31 May 2018)
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fi220.A partymay notinvokethe provisionsof its internallaw asjustificationfor its failure to
performatreatyo

Caseof Al Nashiriv RomaniaApp No 33234/12ECHR, 31 May 2018)
fi198.A partymaynotinvokethe provisionsof its internallaw asjustificationfor its failure to
performatreatyo

INTER-AMERICAN COURT OF HUMAN RIGHTS

VelizFrancoetal. v GuatemalgPreliminaryobjections Merits, ReparationgndCosts)inter-
AmericanCourtof HumanRights SeriesC No 277 (19 May 2014)

f180. With regardto the alleged impedimentsto the correct implementationof certain
proceduresitthetime of theeventqsuprapara.171),theCourtrecallsthatit is abasicprinciple
of internationalaw, supportedy internationajurisprudencethatStatesareboundto observe
their treaty-basedbligationsin goodfaith (pactasuntservandapand,asthis Courthasalready
indicatedand as establishedn Article 27 of the 1969 Vienna Conventionon the Law of
Treaties, Statesnay not invoke the provisionsof their internallaw asjustification for failure
to do so. Hence,the Statecannotexcusefailure to comply with its obligationto investigate
with the due diligence by affirming that, at the time of the events,there were no laws,
procedure®r measuregor conductingthe initial investigativemeasuregroperlyin keeping
with thestandard®f internationalaw thatareevidentin theapplicabletreatiesin forceatthe
time of the events,andthatthis Courthasindicatedin its caselaw (infra para.188 and189).
Neverthelessthe Court hasnotedthat Guatemalehas madeprogresswith the laws now in
forceandthe creationof severalgenciessuchastheINACIF, which haveallowedmeasures
to betakenin ascientfic andtechnicaimanner(infra para.267)0

RightsandGuarantee®f Childrenin the Contexiof Migration and/orin Needof International
Protection Advisory OpinionOC-21/14,Inter-AmericanCourtof HumanRightsSeriesA No

21 (19 August2014)

f51. The InterAmerican Courts mandateconsists,essentially,in the interpretationand
applicationof the AmericanConventionor othertreatiesfor which it hasjurisdiction,in order
to determine,in accordancewith both treatybasedand customaryinternation& law, the
internationakesponsibilityof the Stateunderinternationalaw. (seefn.52: Article 27 (Internal
law andobservancef treaties)f the ViennaConventioron theLaw of Treatiegrovidesthat:

A party may not invoke the provisionsof its intemal law as justification for its failure to

performatreaty.Thisrule is without prejudiceto Article 46.).

145.1n orderto dealwith this issue,the centralpurposeof which is the interpretationof the
right to personaliberty recognizedn Articles 7 of the AmericanConventionrand XXV of the
Declarationijt is pertinentto establisithatwhenreferringto theword fidetentionp thequestion
employsit in abroadsensegquivalentto deprivationof liberty. Thus,the Courtwill proceed
to usethe conceptof deprivationof liberty, becauset is moreinclusive. In this regard,the
Courtadoptsabroadapproachin keepingwith thedevelopmenof internationahumanrights
law andautonomoudrom the provisionsof nationallegislation,in the understandinghatthe
particularelementhatallowsameasureo beidentifiedasonethatdeprivesapersorof liberty,

regardles®of the specificnameit is given atthelocal level, is the fact thatthe person,n this

casethechild, cannotor is unableto leaveor abandoratwill the placeor establishmenihere
she or he has beenplaced.Hence, any situation or measue that is characterizedoy this

definition will turn operationalthe associatedyuaranteeginfra ChapterXIll). (fn.264: In

particular,consideringthe provisionsof Article 27 of the ViennaConventionon the Law of

Treatieswhich refersto internallaw and the observancef treaties,andestablisheshatfia]
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partymaynotinvoketheprovisionsof its internallaw asjustificationfor its failure to perform
atreaty.Thisruleis without prejudiceto Article 46.0

Genderidentity,and equalityand nontdiscrimination with regardto samesexcouples.State
obligations in relation to change of name, gender identity, and rights deriving from a
relationshipbetweersamesexcouples(interpretationand scopeof Articles 1(1), 3, 7, 11(2),
13,17,18 and 24, in relation to Article 1, of the AmericanConventionon HumanRights)
Advisory Opinion OC-24/17, Inter-rAmerican Court of Human Rights SeriesA No 24 (24
November2017)

fil39. Therulesof the ViennaConventionon the Law of Treatiesthatserveasa basisfor the
controlof conventionalityexercisedoy the Courtare,mainly, Article 26. which enshrineghe
principle pacta sunt servanda,the first sentenceof Article 27, which establishesthe
inadmissibility of invoking domesticlaw to stop complyingwith the agreementand article
31.1,which establishesasa fundamentatule, the interpretatiorof treatiesaccordingto good
faith, thetermsof thetreaty,the contextof thetreatiesandtheir purposeandendo

AFRICAN COURT OF HUMAN AND PEOPLES RIGHTS

Tanganyila Law Society,Legal and Human Rights Centre and ReverendChristopherR.
Mtikila v United Republicof Tanzania App Nos009& 011/2011(14 June2013)

f108. Furthermorejt is the view of the Courtthatthe limitation imposedby the Respondent
oughtto bein consonancevith internationalstandardsto which the Respondenis expected
to adhereThis s in line with the principle setoutin Article 27 of the ViennaConventionon
theLaw of Treatieswhich providesthat: A partymaynotinvokethe provisionsof its internal
law asa justificationfor its failure to performatreaty.This rule is without prejudiceto article
46.0
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SECTION 2
APPLICATION OF TREATIES
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Article 28
Non-retroactivity of treaties
Unlessa differentintentionappeardrom the treaty or is otherwiseestablishedits provisions
donotbindapartyin relationto anyactor factwhich took placeor anysituationwhich ceased
to existbeforethe dateof theentryinto force of thetrealy with respecto thatparty.
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DECISIONSOFINTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
INTERNATIONAL COURT OF JUSTICE

Questiongelating to the Obligationto Prosecuteor Extradite(Belgiumv Senegal)Judgment
[2012] ICJ Rep422

fil00.However theobligationto prosecuteheallegedperpetratoref actsof tortureunderthe
Corvention appliesonly to facts having occurredafter its entry into force for the State
concerned Article 28 of the Vienna Conventionon the Law of Treaties,which reflects
customarylaw onthematter,provides:fiUnlessa differentintentionappeargérom the treatyor
is otherwiseestablishedits provisionsdo notbind a partyin relationto any actor fact which
took placeor any situationwhich ceasedo existbeforethe dateof the entryinto force of that
treaty with respectto that partyo The Court notes that nothing in the Conventionagainst
Torturerevealsan intention to requirea Stateparty to criminalize, underArticle 4, actsof
torturethattook placeprior to its entryinto forcefor that State,or to establishits jurisdiction
over suchactsin accordancewith Article 5. Consequentlyjn the view of the Court, the
obligationto prosecuteyunderArticle 7, paragrapt, of the Conventiondoesnotapplyto such
acts.[é ]

102. The Court concludesthat Senegak obligation to prosecutepursuantto Article 7,
paragraptl, of the Conventiondoesnot apply to actsallegedto havebeencommittedbefore
the Conventionenterednto forcefor Senegabn 26 Junel987.[€ ]

104.The Court considerghat Belgium hasbeenentitled, with effectfrom 25 July 1999, the
date when it becameparty to the Convention,to requestthe Court to rule on Senegak
compliancewith its obligationunderArticle 7, paragrapil. In thepresentasetheCourtnotes
thatBelgiuminvokesSenegdks responsibilityfor the latterGs conductstartingin theyear2000,
whena complaintwasfiled againstMr. Habréin Senegal(seeparagrapL7 above)o
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Application of the Conventionon the Preventionand Punishmenbf the Crime of Genocide
(BosniaandHerzegovinav SerbiaandMontenegro)YJudgment]2007]ICJ Rep43

f95. The Court considersthat a treaty obligation that requiresa Stateto preventsomething
from happeningcannotlogically applyto eventsthat occurredprior to the dateon which that
Statebecaméoundby thatobligation;whathasalreadyhappene@¢annotbepreventedLogic,
aswell asthe presumptioragainstetroactivityof treatyobligaionsenshrinedn Article 28 of
the ViennaConventionon the Law of Treaties thuspointsclearly to the conclusionthatthe
obligation to preventgenocidecan be applicableonly to acts that might occur after the
Conventiorhasenterednto forcefor the Statein questionNothingin thetext of the Genocide
Conventioror thetravauxpréparatoiressuggests differentconclusionNor doesthefactthat
the Conventionwas intendedto confirm obligations that already existed in customary
internationalaw. A Statewhichis notyet partyto the Conventiorwhenactsof genocidetake
placemight well be in breachof its obligationundercustomaryinternationallaw to prevent
thoseactsfrom occurringbut the fact that it subsequentijpecomegarty to the Convention
doesnotplaceit underanadditionaltreatyobligationto havepreventedhoseactsfrom taking
place.[é ]

99. In arguing that some of the substantiveobligationsimposedby the Conventionare
retroactive, Croatia focused upon the obligationsto preventand punish genocide.lt is,
however,the responsibilityof a Stateunderthe Conventionfor the commissionof acts of
genocidethatlies at the heartof Croatias claim. The Courtconsiderghatin this respecilso
the Conventionis not retroactive.To hold otherwisewould beto disregardhe rule expressed
in Article 28 of the ViennaConventon on the Law of Treaties.Thereis no basisfor doingso
in thetextof the Conventionor in its negotiatinghistory.

100.The Courtthusconcludeghatthe substantivgrovisionsof the Conventiondo notimpose
uponaStateobligationsin relationto ads saidto haveoccurredbeforethatStatebecameéound
by the Conventiono

PERMANENT COURT OF ARBITRATION

MesaPowerGroup,LLC v Governmenbdf CanadaCaseNo. 201217, Award,March24,2016
fi325. The scopeof applicationso definedlimits the Tribunals jurisdiction for the obvious
reasorthatthe latter derivesfrom the disputesettlemenprovisionsembodiedn Chapterll.

Consequentlythereis nojurisdictionif disputedmeasuresrenotfirelatingto investors or to

finvestmentof aninvestoro In addition to theseexpresgprovisionsof Chapterll, the same
conclusionarisesasa generalmatterfrom the principle of non- retroactivity of treaties.(see
fn.69 SeeArticle 28 of the VCLT. SeealsoArticle 13 of theILC Articles.)o

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION)

Pac Rim CaymanLLC. v Republicof El Salvador(ICSID CaseNo ARB/09/12)Decisionon
JurisdictionalObjections(1 June2012)

fi2.103.The generalprinciple of nonretroactivityin the law of internationaltreaties,unless
thereis a specificindicationto the contrary,is well establishedThis principleis embodiedn
CAFTA sAtrticle 10.1(citedin the Annexto Partl above).lt is codifiedin Article 28 of the
Vienna Conventionon the Law of Treaties,which provides:fiunlessa differentintention
appeardrom thetreatyor is otherwiseestablishedits provisionsdo notbind a partyin relation
to anyactor factwhich took placeor anysituationwhich ceasedo existbeforethe dateof the
entryinto force of thetreatywith respet to thatparty 0 In its 1966 Commentarie$o the Draft
Articles of theLaw of TreatiesthelInternationalLaw CommissiorstatedfiThereis nothingto
preventthe partiesfrom giving a treaty, or someof its provisions,retroactiveeffectif they
think fit. It is essentiallya questionof theirintention. Thegenerakule howeveris thatatreaty
is notto betreatedasintendedo haveretroactiveeffectsunlesssuchanintentionis expressed
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in the treatyor wasclearlyto beimplied from its termso It would be possibleto addto these
legalmaterialsputit is unnecessario do sogiventhatthis generaprincipleis not materially
disputedby the Parties.

2.104.Wherethereis an allegedpracticecharacteriseds a continuousact (as determined
above by the Tribunal) which beganbefore13 Decembe2007 and continuedthereafterthis
Tribunalwould havejurisdiction ratione temporisover thatportion of the continuousactthat
lastedafterthatdate,regardles®f eventsor knowledgeby the Claimantbefore1l3 December
2007.The Tribunalconcludeghatthis solutionis differentfrom thatreachedn its analysisof
the Abuseof Processssue ashereexplainedo

TotoCostruzioniGeneraliS.p.Av Republicof Lebanon(ICSID CaseNo ARB/07/12) Award
(7 June2012)

f58. As a generalrule, treatiesdo not apply retroactively.(seefn.22: ViennaConventionon
theLaw of TreatiesArticle 28.)0

Lao HoldingsN.V. v Lao Peoplés DemocraticRepublicl (ICSID CaseNo ARB(AF)/12/6)

Decisionon Jurisdiction(21 February2014)

fil14. The generalprinciple of nonretroactivity is expressedn Article 28 of the Vienna

Conventiononthe Law of Treatiesasfollows:

fiUnlessa differentintentionappeargrom thetreatyor is otherwiseestablishedits provisions
donat bindapartyin relationto anyactor factwhich took placeor anysituationwhich ceased
to existbeforethe dateof theentryinto force of the treatywith respecto thatparty 6

Rerée Roselevyand GremcitelS.A.v Republicof Peru (ICSID CaseNo ARB/11/17)Award
(9 January2015)

f146. In otherwords, the Treaty mustbe in force and the nationalor companymust have
already made its investmentwhen the alleged breachoccurs, for the Tribunal to have
jurisdictionoverabreachof that Treaty'ssubstative standardsaffectingthatinvestment.
147.This conclusionfollows from the principle of nonretroactivity of treaties which entails
thatthe substantiveprotectionsof the BIT applyto the stateconductthatoccurredafterthese
protectionsbecameapplicableto the eligible investment.(seefn.170: SeeArticle 28 of the
VCLT.)o

Ping An Life InsuranceCompanyof China,LimitedandPing AnInsurance(Group) Company
of China,Limitedv Kingdomof Belgium(ICSID CaseNo. ARB/12/29)Award (30 April 2015
fil67.Thereis no doubt,andit is commonground,thatasregardssubstantivebligationsthe
generaprinciplein internationalaw, in theabsencef provisionto thecontrary,is oneof non
retroactivity.

168. The generalprinciple (perhapsmore accuately describedas a presumption)of non
retroactivityof treatiesis enshrinedn Article 28 of the ViennaConvention:

AUnlessa differentintentionappeargrom thetreatyor is otherwiseestablishedits provisions
donotbindapartyin relationto anyactor factwhich took placeor anysituationwhich ceased
to existbeforethe dateof the entryinto force of the treatywith respecto thatpartyo[é ]

189. [é ] Wherethereis no expressprovision, tribunalsin investorStatearbitratins have
sometimesappliedapresumptiorof nonretroactivity(with or withoutreferenceo Article 28,
ViennaConvention)}o denyjurisdictionin casesvherethedisputearosebeforethe BIT came
into forceo

Adel A Hamadi Al Tamimiv Sultanateof Oman (ICSID CaseNo ARB/11/33) Award (27
October2015)
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fi283. The USI OmanFTA cameinto force on 1 January2009. Thereis no suggestiorin the
languageof the Treatythat the investmentprotectionsof Chapterl0 wereintendedto apply
with retrospectiveeffect. (seefn.604: SeeViennaConventionon the Law of Treaties Art 28
(CLA-001) (lUnlessa differentintentionappeardrom the treatyor is otherwiseestablished,
its provisionsdo notbind a partyin relationto anyactor factwhich took placeor anysituation
which ceasedo existbeforethe dateof the entry into force of the treatywith respecto that

party0)

Aaron C. Berkowitz, Brett E. Berkowitz and Trevor B. Berkowitz (formerly Spence
Internationallnvestmentandothers)v Republic of CostaRica (ICSID CaseNo UNCT/13/2)
Interim Award (Corrected)30 May 2017)

fi215. It is uncontroversialthat Article 10.1.3 restatesthe general rule of customary
internationalaw reflectedin Article 28 of theViennaConventiononthe Law of Treaties.The
generalprinciple of nonretroactivityis not controversiakvenif elementof interpretatiorof
therule giveriseto debated

EUROPEANCOURT OF HUMAN RIGHTS

G.S.B.v Switzerland App No 28601/11(ECHR, 22 Decembe015)

fi65. The Governmentaddedthat in Article 28 of the Vienna Conventioncited above,the

statemenof the principle thatthe provisionsof atreatydid not bind a partyin relationto any
actor factwhich hadtakenplaceor any situationwhich hadceasedo existbeforethe date of

the entry into force of the treaty with respectto that party, was accompaniedy the phrase
funlessa different intention appearsfrom the treaty or is otherwiseestablished ... They
thereforededucedhatthepartiesto aninternationatreatywerefreeto decideontheretroactive
applicationof its provisionso

Janowiecandothersv RussiaApp Nos55508/07and29520/09ECHR, 21 October2013)
fi128.TheCourtreiterateshattheprovisionsof theConventiordo notbind aContractingParty
in relationto anyactor factwhich took placeor any situationwhich ceasedo existbeforethe
dateof the entry into force of the Conventionwith respecto that Party (fithe critical date).
Thisis anestablishegrinciplein theCouris caselaw basednthegenerafule of international
law embodiedn Article 28 of the ViennaConventionon the Law of Treatiesof 23 May 1969
(seeVarnavaandOthers cited above,§ 130; Glih, cited above,§ 140;andBlelii v. Croatia
[GC], n0.59532/008 70, ECHR 2006lIl).0

Otagevi v Serbia,App No 32198/07(ECHR, 5 February2013)

fi22. Pursuantto the generalrules of internationallaw (notably, Article 28 of the Vienna
Conventionon the Law of Treaties),the Conventiondoesnot bind a ContractingParty in
relationto any actor fact which took placeor any situationwhich ceasedo existbeforeits
entry into force with respectto that Party (seeBlel il v. Croatia[GC], no. 59532/00,§ 70,
ECHR2006lII). In view of thefactthattheallegedill -treatmenbccurredin 2003,whereaghe
Conventionenterednto forcein respecf Serbiaon 3 March 2004,the Courtlackstemporal
jurisdictionto dealwith this complaint.Accordingly, this complaintmustberejectedpursuant
to Article 35 88 3 (a) and4 of the Corvention. It is thereforenot necessaryo decidewhether
this complaintis alsoinadmissibleon non-exhaustiorgrounds asarguedby the Government

Mladenovi v Serbia,App No 1099/08(ECHR,22 May 2012)

fi38. Pursuantto the generalrules of international law (notably, Article 28 of the Vienna
Conventionon the Law of Treaties),the Conventiondoesnot bind a ContractingParty in
relationto any actor fact which took placeor any situationwhich ceasedo existbeforeits
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entry into force with respectto that Party (seeBlel il v. Croatia[GC], no. 59532/00,§ 70,

ECHR 2006 111). However,it is clearfrom the Courids caselaw concerningArticle 2 thatthe
procedurabbligationto investigatehasevolvedinto a separat@ndautonomousluty, capable
of binding the Stateevenwhenthe deathtook placebeforeratification (seeGlih v. Slovenia
[GC], no. 71463/01,8 159, 9 April 2009).Giventhe principle of legal certainty,the Couris

temporaljurisdiction in this regardis neverthelessiot operended(ibid, § 161). Wherethe
deathoccurredbeforeratification, only procedurabctsor omissionsoccurringafterthatdate
canfall within the Courts temporaljurisdiction (ibid, 8 162). Furthermoretheremustbe a
genuineconnectiorbetweerthe deathandthe entry into force of the Conventionin respecof

that Statefor the proceduralobligation to come into effect. In practice,this meansthat a
significantproportionof the proceduraktepsrequiredby this provisionhavebeen,or should
havebeencarriedout afterratification. The Courthasalsoheldthatcircumstancemayemerge
which castdoubton the effectivenes®f the original investigationandan obligationmay arise
for further investigationsto be pursued(see Hackettv. the United Kingdom (dec.), no.

34698/04,10 May 2005)0

Przemykv Poland,App No 22426/11(ECHR,17 Septembe2013)

6. TheCourtreiterateghatthe provisionsof the Conventiondo notbind a ContractingParty
in relationto any actor fact which took place,or any situationwhich ceasedo exist, before
the date of the entry into force of the Conventionwith respectto that Party. This is an
establishedrinciple in the Cours caselaw (see,amongmany other authorities,Blel il v.

Croatia[GC], no. 59532/00,8 70, ECHR 2006l11) basedon the generalrule of international
law embodiedn Article 28 of the ViennaConventionon the Law of Treatieso

Mul ibabil v Serbia,App 34661/07(ECHR, 12 July 2016)

fi96. Pursuanto thegeneralulesof internationalaw (seeArticle 28 of theViennaConvention
on the Law of Treaties) the Conventiondoesnot bind a ContractingPartyin relationto any
actor fact which took placeor any situationwhich ceasedo existbeforeits entry into force
with respecto thatParty(fithe critical datedi seeBlel il , citedabove,§ 70; Glih, citedabove,
8140;andVarnavaandOthersv. Turkey[GC], n0s.16064/90,16065/90,16066/90and16068

16073/908 130,ECHR2009) Sincethefatal explosionat issuedatesbackto 1995,the Court
wouldthushavelackedtemporajurisdictionto scrutiniseheresponden$tatdés responsibility,
if any,with regardto its substantiveobligationunderArticle 2, if theapplicanthadraisedsuch
anissueo

INTER-AMERICAN COURT OF HUMAN RIGHTS

Kichwa IndigenousPeopleof Sarayakuv Ecuador(Merits and Reparations)nter-American
Courtof HumanRightsSeriesC No 172 (27 June2012)

fi128. The Statearguedthat, when signingthe oil explorationand exploitationcontractwith

theCGCin 1996,it wasundemo obligationto initiate aprior consultatiorprocessor to obtain
thefree, prior andinformedconsentf the SarayakuPeople sinceit hadnot yet ratified ILO

Conventionand becausehe Constitutionat that time containedno provisionin this regard.
Thus, basedon Article 28 of the Vienna Conventionon the Law of Treaties,legally, this
obligationwasnon-existentfor Ecuador.¢ 1.0

RioNegroMassacrey GuatemalgPreliminaryobjection,merits,reparationgndcosts)inter-
AmericanCourtof HumanRightsSeriesC No 253 (4 Septembe012)

fi36. In orderto determinewhetheror notit hascompetencéo heara caseor anyaspecbf it,
in accordancewith Article 62(1) of the American Convention,the Court must take into
considerationthe dateonwhich the Stateacceptedits jurisdiction,thetermsof thatacceptance,
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andtheprinciple of nonretroactivityestablishedn Article 28 of the 1969ViennaConvention
on the Law of Treaties.Eventhoughthe Stateis obligedto respectandto ensurethe rights
protectedn the AmericanConventionfrom the dateon which it ratified the Conventionthe
Courits competenceo declareaviolation of its provisionsis regulatedoy the saidacceptance
by the Stateo

Osorio Riveraand Family Membersv Peru (Preliminary objection, merits, reparationsand
costsinter-AmericanCourtof HumanRightsSeriesC No 274 (26 November2013)

fi29. Article XIII of the Inte-AmericanConventionon ForcedDisappearancef Personsin
relation to Article 62 of the American Convention,establisheghe power of the Court to
examire mattergelatedto compliancewith thecommitmentsnadeby the Stategartiesto that
instrument.On this basis,andon thatof the principle of nonretroactivity,codified in Article
28 of the 1969ViennaConventionon the Law of Treatiesthe Courtis competento examine
the allegedfailure to comply with this instrument,which establishespecific obligationsin
relationto the phenomenomf enforceddisappearancasof the dateon which the defendant
Stateacceptedhe jurisdiction andof the entryinto force of the saidinstrumentfor the State.
(seefn.28: Article 28 of the Vienna Conventionon the Law of Treatiesestablisheghat
fu]nlessadifferentintentionappeargrom thetreatyor is otherwiseestablishedits provisions
donotbindapartyin relationto anyactor factwhich took placeor anysituationwhich ceased
to existbeforethe dateof theentryinto force of the treatywith respecto thatparty.p

Jv Peru(Preliminaryobjection,merits,reparationgandcosts)inte-AmericanCourtof Human
Rights,SeriesC No 275(27 November2013)

fil9. The Statedepositedhe documentatifying the Conventionof Belém do Paia beforethe
GeneralSecretariabf the Organizatiorof AmericanStateson June4, 1996.Basedon this,and
on the principle of nonretroactivitycodifiedin Article 28 of the 1969ViennaConventionon

the Law of Treatiesthe Court may examineactsor factsthatoccurredfollowing the dateof

thisratification,13andthathaveresultedn humanrightsviolationsof instantaneosiexecution
andthosealsoof continuingor permanenéxecutiono

Arguellesy Otros v Argentina (Preliminary objection, merits, reparationsand costs)Inter-
AmericanCourtof HumanRightsSeriesC No 288 (20 November2014)

fi22. In orderto determineits temporalcompetencein accordancevith Article 62.1 of the
American Convention,the Court must take into considerationthe date of recognition of
jurisdictionby the State thetermsin which it wasgivenandthe principleof nonretroactivity,
providedfor in article 28 of the ViennaConventionon the Law of Treatiesof 19690

COURT OF JUSTICE OF THE EUROPEANUNION

Case C-613/12 (GennaroCurra and Othersv BundesrepublikDeutschland joined party:
Repubblicataliana)Judgment12 July 2012

fi3. Accordingto Article 28 of the ViennaConventioronthe Law of Treatiesof 23 May 1969:
dUnlessadifferentintentionappeargrom thetreatyor is otherwiseestablishedits provisions
donotbindapartyin relationto anyactor factwhich took place or anysituationwhich ceased
to existbeforethe dateof theentryinto force of the treatywith respecto thatparty 6
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Article 29
Territorial scopeof treaties
Unlessa different intention appearsrom the treaty or is otherwiseestablisheda treay is
bindinguponeachpartyin respecbf its entireterritory.

4d29@
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DECISIONSOFINTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
PERMANENT COURT OF ARBITRATION

Sanuminvestmentsimitedv Lao Peoplés DemocraticRepublicl, CaseNo 201313, Award
onJurisdictionDecemben3,2013

fi220. It is undisputedby the Partiesthat Article 29 in its entirety hasthe force of binding
customaryinternationalaw. As this is not controversiathe Tribunal doesnot considerthatit
needgo makelengthydevelopment$o supportthis statemenof law.0
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Article 30

Application of successivéreatiesrelating to the samesubjectmatter
1. Subjectto Article 103 of the Charterof the United Nations,the rights and obligationsof
StatesPartiesto successivéreatiesrelatingto the samesubjectmattershall be determinedn
accordancavith thefollowing paragraphs.
2. Whenatreatyspecifiegthatit is subjectto, or thatit is notto be consideredgsincompatible
with, anearlieror latertreaty,the provisionsof thatothertreatyprevail.
3. Whenall the partiesto the earliertreaty are partiesalsoto the later treaty but the earlier
treatyis not terminatedor suspendedh operationunderarticle 59, the earliertreaty applies
only to the extentthatits provisionsarecompatiblewith thoseof the later treaty.
4. Whenthe partiesto the latertreatydo notincludeall the partiesto the earlierone:
(a) ashetweerStatesPartiesto bothtreatiesthe samerule appliesasin paragrapi8;
(b) asbetweena Stateparty to both treatiesanda Stateparty to only oneof the treatiesthe
treatyto which both Statesarepartiesgovernstheir mutualrightsandobligations.
5. Paragraph is without prejudiceto article 41, or to any questionof the terminationor
suspensiorof the operationof a treaty underarticle 60 or to any questionof responsibility
which may arisefor a Statefrom the conclusionor applicationof a treaty the provisionsof
which areincompatiblewith its obligationstowardsanotherStateunderanotherreaty.

5 5 04 dBle o
AiGU) esolkicédgadgoll@i@sUsoaUaces Usa

1. Eisuxs‘]]JLm;dle@Ueng;UQg%svsy/écfmsmUdﬁsaUseUebJsUU
g 66y UvwalsWU 1 sgaailge b Ue achyeltd®d Ut 6 paodefdidigs 6
Us Us o,Bdadd3 milbiceaUstiiieogr U+ thp Uo ). Yl gd

2. yUWd gs depdp@s ho 148 UehlisdU § y3 @)y UaUUs
Uai e b QUdeptds U U,Y 33 bsodU 3 yele U UdpdU 3 & g 4) i) peslifliis & e 86 g 3
GsUUWadGisedo Us e UUPd §3tygisldg aidie d

3. yUUgaUOWge bUaseehygylild Pa s o UspgdpPdde Y8 emizd d
dgebUaasfygldisdidd UUos Uliys WkladdY } s o Us g § & ewlec Us
UO;SUQ@&?@]&U@@Q@@G@WG(]?@@JdﬁQ,Gi'JGOljS&‘@ﬁj(l‘D‘q?dq
UGU) e e U@ U< g @ st o U U YWhdWsads Ugpe b U3 fo U U Yhdlyfs d
e UUUo UslygisUdig add

4, gyUOUs ge bUeaasfgidEl UUs Udiygd @@jgaql; s o U ehbetiide g 3
&gebUaafquﬂﬂég}_Jeoﬁsy‘]fguLdn:ecbgﬁg’

O z0U0U0@+T ) UUe B) wd)dUaid édgs3delilly ¢ ha U d

" Uy Uoy3¥idag

() z00U0Fi yUdigd b Ue o @ d ey @gsdeeeffﬁ:[a»a»éfg vYUsgd
ﬁgsta»a»eE;weLtschUJs»Lﬁg Uddigsdebds sddselalii 8 YU(
GdgebUosaifpylllBe sb &a Us e lBaiHUe ¢ j} UWhelglys d

5. ¢ Uy Yo 40ke0d ¢ hesW s (i adeydd j48, @6 6sacgilie 6 UL
GdUeszll”@m@UJGUaU;sUttJLbo[i:k&sﬁJulémaU«tu@sdeéJ(tng;dEjOG

ee ~ @8 9 ¢ pu| Use @iy gsedyd U U ¢ & y830wdpykdly ¥ Weé i 3 Uy d
eUdUEa U} eceooled 3 d peasdafU UV edsaflgd ¢ YBiBggesb a b P @ngg
g 66y WeUy ¥ B8ag YUagg Yrealvbddgys deoadd

DECISIONSOF INTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
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PERMANENT COURT OF ARBITRATION

EuropeanAmericanInvestmenBank AG (Austria) v Slovak Republi¢c CaseNo 201017,
Award on Jurisdiction,October22,2012

fi239.Accordingto Article 30(3)of theVCLT, whenall the StatesPartiesto ananteriortreaty
arealsoStatedPartieso a posteriortreaty,andtheearliertreatyis notterminatedr suspended
by operationof Article 59 of the VCLT, the fiearliertreatyappliesonly to the extentthat its
provisionsarecompatiblewith thoseof the latertreatyo Article 30(4)of the VCLT addsthat,
fiw]hen the partiesto the later treaty do not include all the partiesto the earlierone,(a) as
betweerStatesPartiesto bothtreatiesthe samerule applies.

240.Unlike Article 59 of theVCLT, Article 30(3)of theVCLT requiresno proofof the States
Partie®intentionto terminatea particularprovisionanddoesnot relateto the incompatibility
of thetreatiesasawhole, but ratherto theincompatibility of specificprovisions[é ]

279.In sum,theTribunalconsiderghat,if theBIT andthe ECT wereconsideredshavingthe
samesubjectmatter,the applicationof Article 30(3) of the VCLT would not resultin the
inapplicability of Article 8 of the BIT, on the groundsof incompatibility with either Article
292ECT (now Article 344TFEU) or Article 12 ECT (now Article 18 TFEU).

280.As ageneralkonclusionthe Tribunalreiterateghat, in its view, theBIT andthe ECT do
not have the same subject matter, and as such coexist and are complementaryin the
international sphere,where they should be interpretedin harmony with one another.In
addition,the Tribunalhascometo the conclusiorthat,if theBIT andthe ECT wereconsidered
to havethesamesubjectmatter theBIT wouldnotbeterminatedunderArticle 59 of theVCLT,
for lack of a commonintentionto terminateandfor lack of incompatibility; neither,in such
hypothesiswould the applicationof Article 30(3) of the VCLT compeltheinapplicability of
Article 8 of the BIT, asthe Tribunal could traceno EU rule which would be violatedby such
applicationo

SouthChina SeaArbitration (The Republicof the Philippinesv The Peoplé Republicof
China)CaseNo 201319, Award on Jurisdictionand Admissibility, October29, 2015
fi237.Theseprovisionsmirror the generakulesof internationalaw concerningheinteraction
of different bodiesof law, which provide that the intent of the partiesto a conventionwill
controlits relationshipwith otherinstrumentsThis canbeseenin thecaseof conflictsbetween
treaties,in Article 30 of the Vienna Conventionon the Law of Treaties.Articles 30(2) and
30(3) of the ViennaConventionprovidethat, asbetweertreaties the latertreatywill prevail
to the extentof anyincompatibility, unlesseithertreatyspecifiesthatit is subjectto theother,
in which casetheintentof the partieswill prevail.

238.[é ] (d) Whereindependentightsandobligationshavearisenprior to theentryinto force
of the Conventionand are incompatiblewith its provisions,the principlessetout in Article
30(3)of theViennaConventiorandArticle 2930of the Conventiorprovidethatthe Convention
will prevailovertheearlier,incompatiblerightsor obligationso

WNCFactoringLtd. v CzechRepublic CaseNo 201434, Award, February22,2017

fi296. Notwithstandingthis, the Tribunal takesthefirst limb of the Respondent'argumento

bedirectedtowardsthe 'samenesgriterionin Articles 59(1) and30(1) of the VCLT (i.e., that
the treatiessharethe samesubjectmatter), whilst the secondlimb is directedtowardsthe

criterionof incompatibility betweerthetreatiesn Articles 59(1)(b)and30(3).Viewedin this

way, any ficonfusionor conflation betweensamenessand incompatibilityd canbe overcome
andtheTribunalcanproceedo determingheobjection.[é ]

308.1t follows thatthe Respondenhasnot establishedhatEU law relatesto the samesubject
matterof BIT underArticles 59(1)or 30 of the VCLT. [é ]
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309.[¢é ] Thesecondimb of theRespondent'BU law objection,underArticles 59(l)(b) and
30(3)of theVCLT, likewisefails. It is arguedthatthereis anincompatibility betweerEV law

and the BIT. But the BIT doesnot discriminateon the groundsof nationality againstEU

investorsfrom third states.The fact thatthe BIT affordscertainrights not availableto other
EU investorsdoesnot makethe BIT discriminatory;thereis nothingin the BIT thatprevents
investorsof otherstatesclaiming equalrights underthe BIT. It alsodoesnot barinvestorsof

nonparty statedrom accessingommensuratprotectionsundergU law. [é ]

310.For thesereasonsthe Tribunalrejectsthe Respondent'argumentboutthe effectof EV

law onjurisdictionundertheBIT [é ].0

JirgenWirtgenandothersv CzechRepubli¢c CaseNo 201403, Final Award Octoberl1,2017
fi259. The third objectionadvancedy the Commissionconcernghe conflict rulesin Article
30(3) of the VCLT. Here the Commissionarguesthat specific provisions of the Treaty,
includingArticle 10 (from whichtheTribunalderivesits jurisdiction) cannotbeappliedasthey
areincompatiblewith EU law, with the resultthatthe Tribunallacksjurisdictionto hearthe
presentase Onceagain.the TribunaldisagreesArticle 30 of the VCLT readsn relevantpart
asfollows:

fil. Subjectto Article 103 of the Charterof the United Nations,the rights and obligationsof
StatesPartiesto successivéreatiesrelatingto the samesubjectmattershallbe determinedn
accordancevith thefollowing paragraphs.

[...]

3. Whenall the partiesto the earliertreaty are partiesalsoto the later treaty but the earlier
treatyis not terminatedor suspendedh operationunderArticle 59, the earlier treaty applies
only to the extentthatits provisionsarecompatiblewith thoseof the latertreatyo.

260.Article 30(3)is thusconcernedvith the priority betweerparticularprovisionsof anearlier
andalatertreaty,asopposedo Article 59 which dealswith theterminationof anentiretreaty.
While Article 30(3)maythusbetriggeredfiby theslightesincompatibilityd, Article 59requires
thatthe earliertreatybe fisofar incompatibl® with thelatertreatythatbothtreatiescannotbe
appliedatthesametime.

261.As mentionecabove Article 10 of the Treatyis compatiblewith EU law, whichis limited
to inter-Statedisputesconcerningthe interpretationand applicationof EU law, anddoesnot
extendto investorStatearbitrationascontemplatd in Article 10 of the BIT. Thereis thusno
guestionof incompatibilitywhich would call for the applicationof Article 30(3)of the VCLT.
(€]

265.Finally, the Commissiorpointsout thatafterthe entryinto force of theLisbon Treaty,the
EU has exclusve competencefor concluding international agreementson investment
protection.As a result, pursuantto Article 59 or Article 30(3) of the VCLT, the relevant
provisionsof the Treatyonwhichthepresentasds foundedareinapplicableandthe Tribunal
lacksjurisdiction. The Tribunal hasdifficulty acceptingthis proposition.For Articles 59 or
30(3) of the VCLT to apply, the Commissionwould haveto establishthat the EU& new
competencever fiforeign directinvestmend after the Lisbon Treaty coversthe samesubject
matteras the Treaty. The Commissionhasnot doneso. In any event,as noted,one of the
reasondor rejectionof the Commissios intra-EU jurisdictional objectionsis that EU law
containsno equivalentof the arbitration clausein the Treaty. The Lisbon Treaty has not
changedhis situation.Accordingly, for thesamereasonssthosementionedabove[ 88252 et.
seq.],the Commissiods argumenimustberejectedd

ARBITRAL TRIBUNAL (UNDERTHE ICSID CONVENTION)

ElectrabelS.A.v Republicof Hungary(ICSID CaseNo ARB/07/19)Decisionon Jurisdiction,
ApplicableLaw andLiability (30 November2012)
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fi4.181.Accordingto the AdvocateGeneral(asalsoadoptedoy the ECJ),Article 307 EC is

only the expressionn the EC Treatiesof the generalinternationalrule containedin Article

30(4)(b) of the Vienna Conventionto the effectthatif therearetwo successiveareatiesnot
havingthe sameparties the applicabletreatyis theone(whetherthefirst or the seconne)to

which both Statesareparties.

4.182. However, the Tribunal notesthat the ECJ has interpretedArticle 307 EC not only

positivelyfor whatit doessay,butalso,negatively) for whatit doesnotsay.If two Statesare
both partiesto a pre-accessiornreatyandthe EC Treaties,in caseof incompatibility between
thetwo legalordersiit is thelatertreatywhich applies,in conformitywith Article 30(3)of the
ViennaConvention 36 to which Article 30(4)(b)of the ViennaConventiorrefers.

(€]

4.19Q Article 30 of the ViennaConventionThe Tribunalcandealsummarilywith Article 30

of the Vienna Convention, becauseit has the same consequencess the hegativé
interpretationof Article 307 EC decidedby the ECJand AdvocateGeneralin Commissiornv

Slovakia(where,asdescribedabove Article 307 wastreatedasthe expressiorunderEU law

of Article 30(4)(b)of the ViennaConvention) Accordingly, evenin situationswhereArticle

307 EC would not haveapplied,the sameresultwould havefollowed under Article 30,onthe
hypothesighatthetwo treatiesrelatedto the samesubjectmatter.

4.191.In summary from whateverperspectiveherelationshipbetweenthe ECT andEU law

is examinedthe Tribunal concludeghat EU law would prevail overthe ECT in caseof any
materialinconsistencyThat conclusiondependshowever,uponthe existenceof a material
inconsistencyandthe Tribunalhasconcludedhatnoneexistsfor the purposeof decidingthe
Partie®disputein this arbitrationo

BlusunS.A.,Jean-Pierre Lecorcier and Michael Steinv Italian Republic(ICSID CaseNo
ARB/14/3) Award (27 DecembeR016)

fi293.The majority of thesecasesverebroughtunderBITs signedbeforetherespondenftate
becamepart of the EuropeanUnion. The main objection,raisedin eachcaseeither by the
Respondenir by the EC asintervenorwasthatentryinto the EU hadterminatedor partially
supersededhe relevantBIT. Crucial to determiningtheseobjections,whethermadeunder
Article 59 or 30 of the VCLT, wasthe compatibility of the ECT with Europearn_aw. As set
out in greater detail below, the tribunals in question have consistently rejected these
objectionso

Marfin InvestmentGroup Holdings S.A.and othersv Republicof Cyprus (ICSID CaseNo
ARB/13/27)Award (26 July 2018)

fi584. The Tribunal finds that neitherArticle 59, nor Article 30 of the VCLT appliesin this
case.

585.The Tribunalnotesthatboth Article 59 andArticle 30 of theVCLT applyonly whenthe
two successivéreaties(in this casethe BIT and the EU treaties)relateto the "samesubject
matten. [é ]

587. The Tribunal, similarly to the EURAM v. Slovakiatribunal,441considersthat a good
faith interpretatiorof Articles59and30of theVCLT, in accordanceith theordinarymeaning
of thetetmsemployedseenin their contextandin light of theobjectandpurposeof theVCLT,
doesnot supportthe conclusionthattwo successivéreatiesdealwith the samesubjectmatter
if they may apply simultaneouslyo the samesetof facts. Two differenttreaties(for instance,
atreatyontradeandatreatyon laborrights) mayapplysimultaneouslyo the samesetof facts,
without themhavingthe samesubjectmatter.Further,if two treatieshavethe samegoal (for
instancereducingatmospherig@ollution) butapproachheachievementf thatgoalfrom two
different perspectiveqfor instance,by banningthe use of certaintypes of fuels and by
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regulatingtheuseof fertilizers), thetreatiesdo not havethe samesubjectmatter. The Tribunal
alsoconsidershatRespondentonflateghequestiorof whetheltreatiehavethesamesubject
matterwith thequestionof whethertreatiesarecompatiblewith eachother.For purpose®f an
analysisunderArticles 59 and30 of the VCLT, thesearedistinctinquiriesard the questionof
compatibility only arisesif andwhenit hasbeendeterminedhat the treatieshavethe same
subjectmatter.This Tribunal agreeswith the EURAM v. Slovakiatribunal that the subject
matterof a treatyrefersto the issueswith which its constituentprovisionsdeal, its topic or
substance.

591.Consequentlythe Tribunalfinds that,sincethe Treatyandthe EU treatiesdo nothavethe
samesubjectmatter, neither Article 59, nor Article 30 of the VCLT apply to this case.
Responderds argumentgpertainingto theallegedintentof CyprusandGreeceo terminatethe
BIT, or to the purportedncompatibility betweerthe Treatyandits variousprovisionsandEU
law, do nutthusrequirefurtherexaminatiorby the Tribunal.

595.Respondentefersto the Eurekov. Slovakiaaward as supportfor its contentionthat,
following the entry into force of the EU treatiesand, now, the issuanceof the Achmea
judgment,the arbitrationclausein the Treatymustbe deemedo havebeendisplacedoy EU
law pursuanto Article 30(3) of the VCLT. The Tribunal cannotendorsehis conclusion As
mentionedabove Article 30 of the VCLT doesnot applyin the presentcase sincethe Treaty
andthe EU treatiesdo not havethe samesubjectmatter.Further,the sectionof the Eurekov.
Slovakiaawardcited by Respondentontainsan observatiormadeby that tribunal obiter. In
otherwords,it doesnotform partof the Tribunals reasoningand,in anyevent,thatreasoning
is notbindinguponthe Tribunal 0

Vattenfall AB and others v Federal Republicof Germany(ICSID CaseNo ARB/12/12)
Decisiononthe Achmealssue(31 August2018)

fi215. The Partiesandthe EC haveraiseda numberof potentialmechanism$y which they
submitthatthe Tribunal shouldresolveany allegedconflict betweenthe EU Treatiesandthe
ECT. Theseare(i) thelex posteriorrulein Article 30 VCLT;

(€]

217. Thereareseveraldifficulties with applyingthe rule of lex posteriorto the presentcase.
Oneis thatthe Tribunalagreeswith Claimantsthatthe generakule of lex posteriorcontained
in Article 30 VCLT is a subsidiaryone. Wherea treaty includesspecific provisionsdealing
with its relationshipto othertreaties suchasappeatrin Article 16 ECT, the lex specialiswill
prevail.

218.In addition,it is by nomeansclearthatthe EU Treatiesarethefilatertreatyo underArticle
30VCLT. ThecurrentArticles 267 and344 TFEU haveexistedin substantivelysimilar form
since a time prior to the conclusionof the ECT, and have only beenrenumberedn the
successiveersionsof the EU Treatieso

EUROPEANCOURT OF HUMAN RIGHTS

Nadav Switzerland App No 10593/08 ECHR, 12 Septembe2012)

f45. However,it observedhat Article 190 of the Constitutioncontainedno ruleson how to

settle possibleconflicts betweendifferent norms of internationallaw which were legally
binding on Switzerland,and that in the presentcasetherewas sucha conflict betweenthe
SecurityCouncils decisionson the onehandandthe guaranteesf the EuropeanConvention
on HumanRightsandthe InternationalCovenanbn Civil andPolitical Rightsontheother.It

took the view that unlessthe conflict could be resolvedby the rules on the interpretationof

treaties, it would be necessaryjn order to settle the issue, to look to the hierarchy of

internationallegal norms,accordingto which obligationsunderthe United Nations Charter
prevailedoverobligationsunderanyotherinternationabgreemengArticle 103of theCharter,
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takentogethemvith Article 30 of the ViennaConventiorontheLaw of Treatiesseeparagraphs
69 and80 below)o

G.S.B.v Switzerland App No 28601/11(ECHR, 22 DecembeR015)

fi23. Secondlywith referenceo thepilot caseA-4013/201Mf 15 July 2010(seeparagrapi8
above) the FederalAdministrativeCourtsetoutthefollowing reasoning:

[é ]4.1.2 With particular regard to the relationship betweenthe different conventions
(Conventionl0, CDI-US 96 [in particularArticle 26 thereof],the ECHR[in particularArticle
8 thereoflandUN Covenantl [in particularArticle 17 thereof]),thecourtpointedout thatthat
relationshipwas establishegursuantsolely to the rules setout in Article 30 of the Vienna
ConventionontheLaw of Treatiesof 23 May 1969(VCLT) andthattherewasno sulstantive
hierarchyin internationalaw (apartfrom the pre- eminenceof jus cogens)

Al-Dulimi and MontanaManagementnc. v Switzerland App No 5809/08(ECHR, 21 June
2016)

fi29. In threealmostidenticaljudgmentsthe FederalCourt dismissedhe appels, confining
itself to verifying that the applicant® namesactually appearedn the lists drawn up by the
SanctionsCommitteeand that the assetsconcernedelongedto them. The relevantpartsof
thosejudgmentsread as follows (unlessotherwisestated,this is the text of the judgment
concerninghefirst applicant):

[é ]7.2 Article 190 of the Constitutiondoesnot, however,provide for any rule of conflict
betweenthe various norms of internationallaw that are equally binding on Switzerland.
However,underArticle 103 of the Charter,in the eventof a conflict betweernthe obligations
of the membersf the United Nationsunderthe Charterandtheir obligationsunderany other
internationalagreementtheir Charterobligationsprevail. This primacy s also enshrinedn
Article 30 § 1 of theViennaConventionon the Law of Treatiesof 23 May 1969(0VCLTd RS
0.111;enterednto forcein respecobf Switzerlandon 6 Junel990).

Moreover,neitherthe EuropearConventionon HumanRightsnor the InternationalCovenant
on Civil and Political Rights containsclauseswhich would, in themselvesor by virtue of
anothertreaty, prevail over the conflict clausethat is enshrinedin both Article 103 of the
CharterandArticle 308 1 VCLT.0
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SECTION3
INTERPRETATIONOF TREATIES

#2¢213
ANz g2 Kpq F#3I20¢Tq?

Article 31

GeneralRule Of Interpretation

1. A treatyshall be interpretedin goodfaith in accordancevith the ordinary meaningto be
givento thetermsof thetreatyin their contextandin thelight of its objectandpurpose.

2. Thecontextfor thepurposeof theinterpretatiorof atreatyshallcomprisejn additionto the
text, includingits preambleandannexes:

(a) Any agreementelatingto thetreatywhich wasmadebetweerall the partiesin connexion
with the conclusionof thetreaty;

(b) Any instrumentwhich wasmadeby oneor morepartiesin connexionwith the conclusion
of thetreatyandacceptedy the otherpartiesasaninstrumentelatedto thetreaty.

3. Thereshallbetakeninto accounttogethemwith the context:

(a) Any subsequeragreemenietweerthe partiesregardingtheinterpretatiorof the treatyor
theapplicationof its provisions;

(b) Any subsequemntracticein theapplicationof thetreatywhich establishethe agreemenof
thepartiesregardingts interpretation;

(c) Any relevantrulesof internationalaw applicablein therelationsbetweerthe parties.

4. A specialmeaningshallbegivento atermif it is establishedhatthe partiessointended.
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DECISIONSOFINTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
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INTERNATIONAL COURT OF JUSTICE

Maritime delimitationin thelndian Ocean(Somaliav Kenya)(PreliminaryObjections)2017]
ICIRep3

f63. In interpretingthe MOU, the Courtwill apply the ruleson interpretéion to be foundin
Articles 31 and 32 of the Vienna Convention,which it has consistentlyconsideredto be
reflectiveof customaryinternationalaw. [€ ]

70.TheCourtnowturnsto thetextof theMOU setoutabovewhichit will considermsawhole.
Thetitle of the MOU is fito grantto eachotherno objectionin respeciof submission®n the
OuterLimits of the ContinentalShelf beyond200 NauticalMiles to the Commissionon the
Limits of the ContinentalShelfo. As the Courthaspreviouslyhadoccasiono note,a treatyés
purposemaybeindicatedby its title. [é ]

89. Pursuanto Article 31, paragrapiB (c) of the ViennaConvention fiAny relevantrulesof
internationalaw applicablen therelationsbetweerthe partie® shouldbetakeninto account,
togethemwith thecontext.In this casepoth SomalisandKenyaarepartiesto UNCLOS,which
is expresslymentionedin the MOU. UNCLOS therefore contains such relevant rules.
Moreover, given that the sixth paragraphof the MOU concernsthe delimitation of the
continentalshelf, Article 83 of UNCLOS, entitled fiDelimitation of the continentalshelf
betweerStateswith oppositeor adjacentoasts, is particularlyrelevant[é ]

91.In line with Article 31, paragrapl8 (c), of the ViennaConvention,andparticularlygiven
the similarity in wording betweerthe sixth paragraplof the MOU andArticle 83, paragraph
1,of UNCLOS,theCourtconsiderghatit is reasonabléo readtheformerin light of thelattero

QuestioroftheDelimitation of theContinentalShelfbetweerNicaraguaand Colombiabeyond
200 nautical miles from the Nicaraguan Coast (Nicaraguav Colombia) (Preliminary
Objections)2016]ICJRep100

f33. Thatquestionhasto beansweredy theapplicationto therelevantprovisionsof the Pact
of Bogot of the rules on treaty interpretationenshrinedn Articles 31 to 33 of the Vienna
Convention.Although that Conventionis not in force betweenthe Partiesandis not, in any
event,applicableto treatiesconcludedoeforeit enterednto force, suchasthe Pactof Bogot,

it is well establishedthat Articles 31 to 33 of the Conventionreflect rules of customary
internationalaw. [é ]

35. An a contrario readingof a treaty provisiond by which the fact that the provision
expressly providesfor one categoryof situationsis said to justify the inferencethat other
comparablecategoriesareexcludedd hasbeenemployedby boththe preseniCourtandthe
PermanenCourtof InternationalJustice.Suchan interpretationis only warranted, however,
whenit is appropriaten light of thetext of all the provisionsconcernedtheir contextandthe
object and purposeof the treaty. Moreover, even where an a contrario interpretationis

justified, it is importantto determinepreciselywhat inferenceits applicationrequiresin any
givencaseo

WhalingIn The Antarctic (Australiav Japan:New Zealandintervening)(Merits) [2014] ICJ
Rep226

6. Article VI of the Conventionstatesthat fithe Commissionmay from time to time make
recommendatinsto anyor all ContractingGovernment®n anymatterswvhichrelateto whales
or whaling andto the objectivesand purposesof this Convention.Theserecommendations,
which take the form of resolutions,are not binding. However, when they are adoptedby
consensusor by a unanimousvote, they may be relevantfor the interpretationof the
Conventionor its Schedule[é ]

83. Article VIII expresslycontemplateshe useof lethalmethodsandthe Courtis of theview
that Australia and New Zealandoverstatethe legal significance of the recommendatory
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resolutionsand Guidelineson which they rely. First, many IWC resolutionswere adopted
without the supportof all Statespartiesto the Conventionand, in particular, without the
concurrencef JapanThus,suchinstrumentsannotberegardedassubsequeragreemento

an interpretationof Article VIII, nor assubsequenpracticeestablishingan agreemenof the
partiesregardingthe interpretationof the treatywithin the meaningof subparagraph&) and
(b), regectively, of paragraph(3) of Article 31 of the Vienna Conventionon the Law of

Treatieso

Requestor Interpretationof the Judgmenin the CaseConcerninghe Templeof PreahVihear
(Cambodiav Thailand)(Cambodiav Thailand)Judgmen{2013]ICJ Rep281

fi75. A judgmentof the Courtcannotbe equatedo a treaty,an instrumentwhich derivesits

binding force and contentfrom the consentf the contractingStatesandthe interpretationof

which may be affectedby the subsequentonductof thoseStatesasprovidedby the principle
statedin Article 31, paragrapI8 (b), of the 1969ViennaConventionon the Law of Treaties.
A judgmentof the Court derivesits binding force from the Statuteof the Court and the
interpretationof a judgmentis a matterof ascetaining what the Court decided,not whatthe
partiessubsequentiypelievedit had decided.The meaningand scopeof a judgmentof the
Courtcannottherefore peaffectedby conductof the partiesoccurringafterthatjudgmenthas
beengiveno

PERMANENT COURT OF ARBITRATION

RailwayLandArbitration (Malaysiav SingaporelCaseNo 201201, Award, October30,2014
A167.1t is importantto recognizehatthis partof the debates aboutdrawinginferencedrom
the conductof the Partiesasto the interpretationof an earliertreaty. Thus Article 31 of the
Vienna Conventionstatesthat thereshall be fitakeninto accoumd wheninterpretinga treaty
fiany subsequenagreemenbetweenthe partie® regardingits interpretation.The agreement
referredto is consensusyot a formal agreementhatitself hasthe statusof a treaty. Suchan
agreemenivould plainly be conclusiveo

Bay of BengalMaritime BoundaryArbitration betweerBangladestand India (Bangladestv
India) CaseNo 201016, Award, July 7, 2014

fil65. The Tribunal is not convincedthat the clear determinationof the BaggeAward was
undoneby theexchangef correspadencebetweernfficials of thetwo governmentsn 1951.
As notedby Bangladeshthe Indianletterwasunsigned While recognizingthat a subsequent
agreemenin the senseof article 31(3)(a)of the Vienna Conventionon the Law of Treaties
neednotitself possesall theformalitiesof atreaty(seelnternationaLaw CommissionReport
on the Sixty Fifth SessionlUN Doc. A/68/10at p. 32 (2013)),the Tribunal doesnot consider
the exchangeof letters to be sufficiently authoritativeto constitute such a sutsequent
agreemenbetweerthe Parties Aboveall, it is difficult for the presenfTribunalto accepthat
sucha low-level andbrief exchangeof correspondencbetweencivil servantspurportingto
reversean importantgeneraldeterminationof the formal Indo-PakistaniBoundaryDisputes
Tribunal establishedy a solemnagreemenat the Inter-Dominion Conferenceat New Delhi
on 14 Decembel948,representanauthenticagreementf the Partieso

SouthAmericanSilverLimited (Bermuda) ThePlurinational Stateof Bolivia, CaseNo 2013

15, Award, August30,2018

fi216.BasedontheabovetheTribunalfindsthattheprincipleof systemidnterpretations part
of the rules of interpretationof internationaltreatiesforeseenin Article 31 of the Vienna
ConventionHowever this principlemustbeappliedin harmonywith therestof theprovisions
of the samearticle and cautiously, in order to preventthe tribunal from exceedingits
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jurisdictionandapplyingrulesto the disputewhich the Parties havenot agreedo.0

Hulley Enterprised.imited (Cyprus)v TheRussiarFederation CaseNo 200503/AA226Final
Award, July 18,2014

fil415.In anyeventtheTribunal,havingfoundthattheinterpretatiorof Article 21 of theECT
accordingto the gener# rule of interpretationunder Article 31 of the VCLT resultsin a
meaninghatis neitherambiguousior obscureanddoesnotleadto aresultwhichis manifestly
absurdor unreasonableloesnotneedto call in aid anyotherrule of interpretationFinally, the
Tribunal doesnot find much helpful guidancein the travaux préparatoires of the ECT.

Respondentlaims that the replacemenbdf fiTaxation Measureg with fitaxe® in a draft of

Article 21(5) of the ECT circulatedin Junel993could not havebeenincidental. However,if

this replacemenhadbeenmotivatedby the intention of the negotiatorgo limit the scopeof

theclaw-backprovisionin Article 21(5) of the ECT comparedo the scopeof thecarveoutin

Article 21(1) of ECT, the Tribunal would expectsuch a motivation to have found some
additionalexpressionn therecordo

YukosUniversalLimited (Isle of Man) v The RussianFederation CaseNo 200504/AA227
Final Award, July 18,2014

fil415.In anyeventthe Tribunal,havingfoundthattheinterpretatiorof Article 21 of theECT
accordingto the generalrule of interpretationunder Article 31 of the VCLT resultsin a
meaninghatis neitherambiguousior obscureanddoesnotleadto aresultwhichis manifestly
absurdor unreasonableloesnotneedto call in aid anyotherrule of interpretationFinally, the
Tribunal doesnot find much helpful guidancein the travaux préparatoires of the ECT.

Respondentlaims that the replacemenbf fiTaxationMeasures with fitaxe® in a draft of

Article 21(5) of the ECT circulatedin Junel993could not havebeenincidental. However,if

this replacemenhad beenmotivatedby the intentionof the negotiatorgo limit the scopeof

theclaw-backprovisionin Article 21(5) of the ECT comparedo the scopeof thecarveoutin

Article 21(1) of ECT, the Tribunal would expectsuch a motivation to have found some
additionalexpressiorin therecordo

VeteranPetroleumLimitedv TheRussiarFederation CaseNo 2005-05/AA228,Final Award,

July 18,2014

f1415.In anyeventthe Tribunal,havingfoundthattheinterpretatiorof Article 21 of theECT
accordingto the generalrule of interpretationunder Article 31 of the VCLT resultsin a
meaninghatis neitherambiguousnor obscureanddoesnotleadto aresultwhichis manifestly
absurdor unreasonableloesnotneedto call in aid anyotherrule of interpretationFinally, the
Tribunal doesnot find much helpful guidancein the travaux préparatoires of the ECT.

Regpondentclaims that the replacemenbdf fiTaxation Measureg with fitaxe® in a draft of

Article 21(5) of the ECT circulatedin Junel993could not havebeenincidental.However,if

this replacemenhad beenmotivatedby the intentionof the negotiatorgo limit the scopeof

theclaw-backprovisionin Article 21(5) of the ECT comparedo the scopeof thecarveoutin

Article 21(1) of ECT, the Tribunal would expectsuch a motivation to have found some
additionalexpressionn therecordo

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION)

Mera Investmenfund Limited v Republicof Serbia(ICSID CaseNo ARB/17/2) Decisionon
Jurisdiction(30 November2018)

fil21. According to the Vienna Conventionfia] treaty shall be interpretedin good faith in
accordancevith theordinarymeaningo begivento thetermsof thetreatyin their contextand
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in light of its objectandpurposed Due consideratiorof the preambleto the BIT is relevantto
determineheBIT & objectandpurposeandthe scopeof the protectednvestment.

122.1n the presentcase the preambleof the BIT statesinter alia thatthe contractingparties
enteredinto the BIT with the desirefito createfavourableconditionsfor greatereconomic
cooperationbetween the Contracting Partie® and fito create and maintain favourable
conditions for reciprocal investments. The Arbitral Tribunal considersthis languageto
supporta readingof the BIT, which is a treaty concerningrithe ReciprocalPromoton and
Protectionof Investments, to providebroadinvestmenprotectiono

Mobil Investment€anadalnc. v Canada(lICSID CaseNo ARB/15/6) DecisiononJurisdiction
andAdmissibility (13 July 2018)

fi158. In addition,suchan approachhasclearly beenrejectedby all threeNAFTA Partiesin
theirpracticesubsequertb theadoptionof NAFTA. In accordancevith theprincipleenshrined
in Article 31(3)(b) of the Vienna Conventionon the Law of Treaties,1969, the subsequent
practiceof the partiesto a treaty, if it establisheshe agreemenbf the partiesregardingthe
interpretatiorof thetreaty,is entitledto beaccordecconsiderablaveight.[é ]

160. In the presentcase,thereis no pertinentdecisionof the FreeTrade Commission.The
Tribunal is not, however, wholly persuadedy Mobil& argument.The Tribunal acceptghat
there is a difference betweenthe importanceof a Free Trade Commissiondecision on
interpretatiorandtheimportanceof otherforms of subsequerpractice.Theformeris binding
uponthe Tribunal by virtue of NAFTA Article 1131,whereasArticle 31(3)(b)of the Vienna
Conventiondirects only that the latter kind of practice should be fitaken into accound in
relationto interpretationMoreover the TribunalacceptghatthefactthatthethreeStateshave
notelectedo moveto adecisionof the FreeTradeCommissionis significant.Neverthelesst
considersthat there might be many reasonsfor the absenceof a Free Trade Commission
decisionandit doesnot believethatthe subsequenpradice of thethreeNAFTA Partiescan
bedisregardednerelybecauset takesformsdifferentfrom a Commissiordecisiono

Fabrica de Vidrios Los Andes,C.A. and Owenslllinois de VenezuelaC.A. v Bolivarian

Republicof VenezueldlCSID CaseNo ARB/12/21)Award (13 November2017)

A302. First, it is not permissible,consistentlywith Article 31 of the VCLT, to dismissthe
relevanceof the expresdermsof atreatyon thebasisof a suppositiorthatthe draftersdid not

havea particularsituationin mind whenthe ordinarymeaningof thosetermsis clearly capable
of extendingto thatsituation.Articles 25 and 72 of the ICSID Conventioncannotbe emptied
of contentin relationto investmentreatyarbitration,which dependsiponthe existenceof an

arbitration agreementetweenthe partiesto the dispute no less than any other form of

internationakrbitrationo

UP (formerly Le ChequeDéjeuner)and C.D Holding Internationalev Hungary(ICSID Case
No ARB/13/35)Award (9 October2018)

fi236.[é ] AlthoughArt. 31 of theVCLT is silentasto thecompetenbody or decisionmaker
to interprettreaties,the partiesto a treaty designatesucha body. Article 267 of the TFEU

provides the CJEU with jurisdiction over the interpretation of the TFEU, and these
interpretativedecisionsarebindinguponthe MemberStatesd

WORLD TRADE ORGANIZATION

Argentina MeasuresRelating To Trade In GoodsAnd Serviced Reportof the Panel (30

SeptembeR015)WT/DS453/R

f7204.From the partiesargumentswe notethat, certainly, the expressiortreatmentno less
favourablen Article II:1 of the GATS s alsoto befoundin Article 2.10f theTBT Agreement
andArticle 111:4 of theGATT 1994,aswell asin Article XVII of the GATS. We considerthat
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theseprovisionsmay constitutea relevantcontextwheninterpretingthe expressiortreatment
nolessfavourableunderArticle I:1 of the GATS. Neverthelessdyeforeturningto the context,
we recallthat Article 31.1 of the 1969ViennaConventionon the Law of Treatiesstatesthat
thestartingpointfor aninterpretativeexercisds the ordinarymeaningo begivento theterms
of thetreaty.Article 31.10f theViennaConventionaddsthatthe basisof interpretationshall
be not only the ordinary meaningof the termsbut also their contextandin the light of the
objectandpurposeWe shallthusstartwith the ordinarymeaningof thetermscomposinghe
expressiontreatmentno less favourable.We turn to the dictionary of theSpansh Royal
Academyfor the definition of the ordinary meaningof the Spanishtermstrato (treatment),
menos(less),andfavorable(favourable)[é é ..] Fromthe ordinarymeaningof theterms,it
canbeseerthatthe expressiorireatmenno lessfavourablerefersto the actionof notgranting
a benefitto somein smallermeasureghanto others.Let us neverthelesplacethis ordinary
meaningwithin its contextandin thelight of the objectandpurposeof thetreatyin which the
expressions to befound,asprovidedby Article 31.10f the ViennaConvention[é ]
7207.We agreewith the partieson the needto look at the contextof the expressiorireatment
no less favourable when interpreting it in accordancewith Article 31.1 of the Vienna
Convention,and we shdl now do this. First, we shall addresgshe immediatecontextof the
expressionshapedby the actualtermsof Article I, beforeexaminingits broadercontext,
comprisingotherprovisionsof the GATS, aswell asothercoveredagreements.

United State® MeasuresAffectingTheProductionAnd SaleOf Clove Cigarette® Reportof
the AppellateBody(4 April 2012)WT/DS406/AB/R

fi267.We notethatthe text of Article 31(3)(a)of the ViennaConventiondoesnot establisha
requiremenasto theform which a subsequeragreemenbetweerthepartiesshouldtake.We
consider,therefore,that the term agreemenin Article 31(3)(a) of the Vienna Convention
refers,fundamentallyto substanceatherthanto form. Thus,in ourview, paragraplb.2 of the
DohaMinisterial Decisioncanbe characterize@sa subsequerdgreementvithin themeaning
of Article 31(3)(a)of the Vienna Conventionprovidedthatit clearly expresses common
understandingandanacceptancef thatunderstandingmongMemberdgé ].0

EUROPEANCOURT OF HUMAN RIGHTS

Cyprusv Turkey,App No 25781/94ECHR,12 May 2014)

fi23. The Court reiteratesthat the provisionsof the Conventioncannotbe interpretedand
applied in a vacuum. Despite its specific characteras a human rights instrument, the
Convantion is aninternationaltreatyto be interpretedn accordancevith the relevantnorms
and principles of public internationallaw and, in particular, in the light of the Vienna
Conventionon the Law of Treatiesof 23 May 1969(the fiViennaConventiom). [é ..] Onthe
contrary,it mustalsotakeinto accountany relevantrulesand principlesof internationallaw
applicablein relationsbetweernthe ContractingPartieso

Hassanv United Kingdom,App No 29750/09ECHR, 16 SeptembeR014)

fil02. Turning to the criterion containedin Article 31 8 3(c) of the Vienna Convention,the
Courthasmadeit clearon manyoccasionshattheConventiormustbeinterpretedn harmony
with otherrulesof internationalaw of whichit formspart. This appliesnolessto interndional
humanitariariaw. [é ..] The Courtmustendeavouto interpretandapplythe Conventionin a
mannerwhich is consistentwith the framework underinternationallaw delineatedby the
InternationalCourtof Justiceo

INTER-AMERICAN COURT OF HUMAN RIGHTS
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Kichwa IndigenousPeopleof Sarayakuv Ecuador(Merits and Reparations)nter-American
Courtof HumanRightsSeriesC No 172(27 June2012)

fil61. On other occasions,this Court has indicated that human rights treatiesare living
instruments,the interpretationof which must evolve over time and reflect current living
conditions.Thisevolutionaryinterpretatioris consistentvith thegeneratulesof interpretation
establishedn Article 29 of the AmericanConventionaswell asin the ViennaConvenion on
theLaw of Treaties.Thus,the Courthasstatedthat, wheninterpretingatreaty,it is necessary
to takeinto accountnot only the agreementsnd instrumentsformally relatedto it (Article
31(2) of the ViennaConvention) but alsothe systemof which it forms part (Article 31(3) of
this instrument).This Court hasalso consideredhat it could fladdresghe interpretationof a
treatyprovidedit is directly relatedto the protectionof humanrightsin a MemberStateof the
inte-rAmericansystemg evenif thatinstrumentdoesnot belongto the sameregionalsystem
of protectiono

CaseOf Gonzaled.luy etal v Ecuador(Preliminaryobjections merits,reparationsandcosts)
InterAmericanCourtof HumanRightsSeriesC No 298 (1 SeptembeR015)

fi2l.[é ] ThelnterAmericanCourthasreflectedthis in its caselaw; thus,in additionto the
evolutive method, it has used other interpretationcriteria, such as literal interpretation,
systematicinterpretation, and teleological interpretation. In this regard, the Court has
understoodhatliteral interpretations theinterpretatiormadein goodfaith in accordancevith
the ordinary meaningto be given to the terms used. The Court has used this type of
interpretationwhen consideringthe literal meaningof some expressionsand terms of the
Conventionandothertreaties Meanwhile,basedon a systematianterpretationthe Courthas
maintainedthatthe normsmustbe interpretedas part of a whole, the meaningand scopeof
which shouldbe establishedn functionof thelegal systenmto whichit belongsin the context
of thistypeof interpretationthe Courthasanalyzedhetravauxpréparatoiresof the American
Declarationandof the AmericanConventionaswell asof someinstrumentof the universal
systemof humanrightsandotherregionalsystemsof protectionsuchasthe Europearandthe
African systems.The Court hasalsousedthe teleologicalor purposiveinterpretationln this
regard, the Court has analyzedthe purposeof the normsinvolved in the interpretation,
consideringthat the objectand purposeof the treaty andthe purposesf the inter-rAmerican
humanrights systemare pertinent.Lastly, evolutive interpretationmeansthat: Humanrights
treatiesareliving instrumentsvhoseinterpretationmustcorsiderthe changesver time and
presentday conditions.[é ] Thatevolutiveinterpretationis consistentith the generalrules
of treatyinterpretationestablishedn Article 29 of the AmericanConventionandin the 1969
ViennaConventionon the Law of Treaties By makingan evolutiveinterpretationthe Court
hasgiven specialrelevanceo comparativdaw, andfor thesereasonsasuseddomesticdaw
or thecaselaw of domesticcourtswhenexaminingspecificdisputesn contentiousase

AFRICAN COURT OF HUMAN AND PEOPLES RIGHTS

The Matter of Ingabire Victoire Umuhozav Republic Of Rwanda,App No 003/2014(7
SeptembeR018)

f66. The Courtrecallsthatit hasalreadygiventheinterpretatiorthatdirector closemembers
of thefamily who sufferedphysicallyor psychologicallyfrom the situationof thevictim also
fall within thedefinition of victim andmayalsoclaim reparatiorof themoralprejudicecaused
by the saidsufferingo

COURTOF JUSTICEOF THE EUROPEANUNION

CaseC-15/17 (BosphorusQueenShippingLtd Corp. v Rajavartiolaitos) Judgment(Third
Chamber)l1 July 2018
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fi67.In orderto interpretthe provisionsof the MontegoBay Conventionit is necessaryo refer
to therulesof customaryinternationalaw reflected by Article 31 of theViennaConvention,
which arebindingon the EU institutionsandare partof the EU legal orderandfrom which it
is clearthatatreatymustbeinterpretedn goodfaith, in accordancevith the ordinarymeaning
to begivento thetermsof thetreatyin their contextandin thelight of its objectandpurposed

Case(C464/13and C465/13(Europgische SchuleMinchenv Silvana Oberto and Barbara
Od_eary)JudgmentFourthChamberjl1 March2015

f34. Therefore, althoughthe Conventiondefiningthe Statuteof the European Schools
constitutes, as far astheEuropean Union is concerned, an
actof oneof theinstitutionsof theEuropean  Union, within the meaningof point
(b) of thefirst paragraptof Article 267 TFEU, it is also governedby internationalaw and,
morespecifically,asregarddts interpretationpy theinternationalaw of treaties.

35. Theinternationalaw of treatieswas consolidatedessentiallyin the ViennaConvention.
Under Article 1 of thatconventionthelatter apgies to treatiesbetween States. However,
underArticle 3(b) of thatconventionthefactthatit doesnotapplyto internationabgreements
concludedetweerStatesandothersubjectof internationalaw is notto affectthe application
to suchagreementsf any of therulessetforth in the ViennaConventionto which theywould
be subjectunderinternationalaw independenthpf thatconvention[é ]

65. Thecaselaw of theComplaints Boardof the European Schools has subsequently
developedn the basisof Article 80 of the Regulationsfor Membersof the SecondedStaff;
accordingto thatcaselaw, it is possibleto bring proceedingsgainstactsadverselyaffecting
an individual carried out by the managemenbrgansof the Europeanschools. That case
law should be considered to be a subsequent practice
in theapplicationof the Conventiondefiningthe Statuteof the EuropeanSchools within the
meaningof Article 31(3)(b)of the ViennaConventiond
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Article 32

Supplementarymeansof interpretation
Recoursenaybehadto supplementaryneanf interpretationincludingthepreparatoryork
of thetreatyandthe circumstancesf its conclusionjn orderto confirm the meaningresulting
from the applicationof article 31, or to determinethe meaningwhen the interpretation
accordingto article 31:
(a) Leavesthe meaningambiguousor obscurepr
(b) Leadsto aresultwhich is manifestlyabsurdor unreasonable.
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DECISIONSOFINTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
INTERNATIONAL COURT OF JUSTICE

Maritime delimitationin thelndian Ocean(Somaliav Kenya)(PreliminaryObjections)2017]
ICIRep3

f63. In interpretingthe MOU, the Courtwill apply the ruleson interpretationto be foundin
Articles 31 and 32 of the Vienna Convention,which it has consistentlyconsideredto be
reflectiveof customaryinternationalaw.o

CaseconcerningMaritime Dispute(Peruv Chile) (Judgment]2014]ICJ Rep3

fi65. The Courtconsiderghat the minutesof the 1952 Conferencesummarizethe discussions
leadingto the adoptionof the 1952 SantiagoDeclaration ratherthanrecordan agreemenof
the negotiating States. Thus, they are more appropriately characterizedas travaux
préparatoireswhich constitutesupplementaryneansof interpretationwithin the meaningof
Article 32 of theViennaConventionon the Law of Treaties.

66.In light of theabove the Courtdoesnotneedjn principle,to resortto supplementaryneans
of interpretationsuchasthetravauxpréparatoiresof the 1952 SantiagoDeclarationandthe
circumstancesf its conclusionto determinghe meaningof thatDeclaration However,asin
other cases,the Court has consideredthe relevant material, which confirms the above
interpretatiorof the 1952 SantiagdDeclarationd

PERMANENT COURT OF ARBITRATION

Arbitration Betweerthe Republicof Croatia andthe Republicof Slovenia Croatiav Slovenia)
Case201204, Final Award, June29,2017

f1074.The Tribunal reacheghatconclusionon the basisof the ordinarymeaningof theterm,
in accordancevith the generalrule of treatyinterpretationsetoutin Article 31 of the Vienna
Conventionon the Law of Treaties.It has,however,alsofully consideredhe sulmissionsof

the Partiesrelating to the travaux préparatoiresof the Arbitration Agreement,attendingin
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particularto the changesn the wording of successivelraftsof the Arbitration Agreementlf
it had beennecessaryto haverecourseto thosesupplematary meansof interpretationin
accordancavith Article 32 of the ViennaConvention the Tribunal would havecometo the
sameconclusiond

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION)

Fabrica de Vidrios Los Andes,C.A. and Owenslllinois de VenezuelaC.A. v Bolivarian
Republicof VenezueldlCSID CaseNo ARB/12/21)Award (13 November2017)

fi291. The Tribunal hasreacheda firm conclusionon the properinterpretationof Articles 71
and72 of thelCSID Conventionby resortingto the generarule of interpretationin Article 31
of the VCLT. The Tribunal doesnot considerthat resortto the supplementaryneansof
interpretationn Article 32is eitherjustified or necessaryNonethelessn sofar asthe parties
have madeextensivereferenceto the travaux préparatoiresfor the ICSID Convention,the
Tribunal proposedo make brief observation®n the significanceof thesematerialsfor the
interpretatiorof Articles 71 and72.[é ]

296.TheTribunalthusconcludeghat,whilst resortto thetravauxpréparatoiresis notjustified
in accordancevith the thresholdestablishedy Article 32 of the VCLT, theinsightsthatcan
neverthelesde drawn from an examinationof the travaux provide direct supportfor the
Tribunals interpretatiorof Articles 71 and72 of the ICSID Conventiono

EUROPEANCOURT OF HUMAN RIGHTS

Nait-Limanv Switzerland App No 51357/07(ECHR, 12 March2018)

fil192.With regardto the travauxpréparatoires the Courtnotesfirstly that,in accordancevith

Article 32 of the ViennaConvention theseareonly a fisupplementaryneans of interpretation
of treatieslt is thusnecessaryo taketheminto accounbnasubsidiarybasisandwith acertain
restraintwheninterpretingthe termsof a treaty(see,to similar effect,the prudenceexpresse

by theICJ in the Caseof Maritime Delimitation and Territorial QuestiondbetweenQatarand
Bahrain,Jurisdictionand Admissibility.0

INTER-AMERICAN COURT OF HUMAN RIGHTS

Artavia Murillo v. CostaRica (PreliminaryObjections Merits, Reparationand Cods) Inter-
AmericanCourtof HumanRightsSeriesC No 257 (28 November2012)
fi193.Moreover,accordingo Article 32 of theViennaConventionfithesupplementaryeans
of interpretationgspeciallythe preparatorywork of thetreaty,canbeusedin orderto confirm
the meaningresulting from that interpretationor whenit leavesan ambiguousor obscure
meaningor leadsto aresultwhichis manifestlyabsurdor unreasonablé.This meanghatthey
are usually usedonly in a subsidiarymanner,after the method of interpretationsetout in
Article 31 of theViennaConventiorhavebeenused,in orderto confirm the meaningthatwas
foundor to establishwhetherambiguityremaingan theinterpretatioror whethertheapplication
is absurdor unreasonable.
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Article 33

Interpretation of treatiesauthenticatedin two or morelanguages
1. When a treaty has been authenticatedn two or more languagesithe text is equally
authoritativein eachlanguageunlessthe treaty providesor the partiesagreethat, in caseof
divergencea particulartextshallprevail.
2. A version of the treaty in a languageother than one of thosein which the text was
authenticateghallbe consideredan authentictext only if thetreatyso providesor the parties
soagree.
3. Thetemsof thetreatyarepresumedo havethe samemeaningin eachauthentictext.
4. Exceptwherea particulartext prevailsin accordancavith paragraptl, whena comparison
of theauthentidextsdiscloses differenceof meaningwhich theapplicationof articles 31 and
32 doesnot remove the meaningwhich bestreconcileshe texts,havingregardto the object
andpurposeof thetreaty,shallbeadopted.
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DECISIONSOF INTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
PERMANENT COURT OF ARBITRATION

SouthChina SeaArbitration (The Republicof the Philippinesv The Peoplés Republicof
China)CaseNo 201319, Award on Jurisdictionand Admissibility, October29, 2015
fi216.Article 33 of theViennaConventiononthe Law of TreatieqthefiViennaConventionon
the Law of Treatie® or the iVienna Conventiod) addresseshe interpretationof a treaty
authenticatedn multiple languagesnd providesthat, unlessotherwiseindicated,the text is
equallyauthoritativein eachlanguageAtrticle 33 of the ViennaConventionalsoprovidesthat
fwhen a comparisonof the authentictexts disclosesa difference of meaningwhich the
applicationof articles31 and32 doesnot remove the meaningwhich bestreconcileghetexts,
havingregardto the objectand purposeof the treaty,shallbe adopted In the presentcase,
andnoting that the Conventionis silenton theresolutionof differencesbetweenits different
versions,the Tribunal considersthat the broaderexceptionin the non English texts, for
fAdispues. . . involving historicbaysor titles,0 bestreconcileghedifferentversionso
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ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION)
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OrascomTMT InvestmentSar.l. v People, DemocraticRepublicof Algeria (ICSID CaseNo
ARB/12/35)Final Award (31 May 2017)

fi282. The BIT was concludedin French,Dutch, and Arabic, all three texts being equally
authentic.Pursuanto Article 33(3) of the VCLT, fi[tlhe termsof the treaty are presumedo
havethesamemeaningn eachauthentidexto. Thereis no disputebetveenthe Partieshatthe
termsiége social in the Frenchlanguageversionhasthe samemeaningasthe corresponding
termsin the Dutch and Arabic versions.The disputeis aboutwhat this term means.The
Tribunalnotesin this respecthat,despitethethreelanguage$®eingequallyauthenticjnitially
both Partiespresentedargumentsalmostexclusivelybasedon the Frenchversionof the BIT.
It wasonly in replyto aninvitation from the Tribunalafterthe Partie®PosthearingBriefs that
they put forward materialsand submissionsn the Dutch and Arabic versionsof the Treaty.
Asis shownin thesubsequerdnalysistheTribunalhasconsideredll threelanguagerersions,
althoughthe Frenchversionhasattractedparticularfocusasaresultof the Partiesdpleadings
andthefactthatthe BIT wasnegotiatedn Frencho

WORLD TRADE ORGANIZATION

United State® Definitive Anti-Dumpingand CountervailingDutieson Certain Productsfrom
Chinad Reportofthe AppellateBody(11 March2011)WT/DS379/AB/R

f.75 In caseof differencesof meaningsamongauthentictexts, Article 33 of the Vienna
Conventionon the Law of Treaties441 (ViennaConvention)requiresan interpreterto adopt
the meaningwhich bestreconcilesthe texts, having regardto the objectand purposeof the
treaty.In ourview, themeaning®f underthatbestreconcilethetextsof Article X:2 in English,
French,andSpanisharein theform of andin theguiseof.0

EUROPEANCOURT OF HUMAN RIGHTS

Perincekv Switzerland App No 27510/08(ECHR, 15 October2015)

fil49.UnderArticle 31 8 1 of the 1969ViennaConventionon the Law of Treatiesreatiesare
to be interpretedfin good faith in accordanceavith the ordinary meaningto be givento the
termsof thetreatyin their contextard in thelight of its objectandpurposé. UnderArticle 33
§ 3 of that Convention,which deals with the interpretationof treatieswhich, like the
Convention,areauthenticatedn two or morelanguagesthe termsof a treaty are fipresumed
to havethe samemeaningn eachauthentiaexto. Article 33 8§ 4 of thatConventionstateghat
whenacomparisorof theauthentidextsdisclosesa differenceof meaningthattheapplication
of the otherrulesof interpretationdoesnot remove,the meaningthat mustbe adoptedis the
onethatfbestreconcileghetexts,havingregardto theobjectandpurposeof thetreatyo. These
latter rulesmustbe readaselementf the generalrule of interpretationlaid downin Article
3181 of thatConventiono
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SECTION4
TREATIESAND THIRD STATES
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Article 34

Generalrule regardingthird States
A treatydoesnot createeitherobligationsor rightsfor athird Statewithoutits consent.
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DECISIONSOF INTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
AFRICAN COURT OF HUMAN AND PEOPLESS RIGHTS

In the matterof FemiFalanav African Union, App No 001/2011(26 June2012)

fi70.In the presentase the African Unionis nota partyto the Protocol.As alegalpersonan
internationalorganizationlike the African Union will havethe capacityto be party to a treaty
betweenStatesf sucha treatyallows aninternationalorganizatiorto becomea party. As far
as an InternationalOrganizationis not a party to a treaty, it cannotbe subjectto legal
obligations arising from that treaty. This is in line with Article 34 of the 1986 Vienna
Conventionon the Law of TreatiesbetweenStatesandInternationalOrganizatioror between
InternationalOrganizationsvhich provides:A treatydoesnotcreateeitherobligationsor rights
for a third Stateor a third organizationwithout the consentof that Stateor that organization
(seealsoArticle 34 of the 1969ViennaConventionon the Law of Treaties)o

COURT OF JUSTICE OF THE EUROPEANUNION

CaseC104/16P (Council of the EuropeanUnion v Front Populairepour la liberationde la
Saguiael-Hamraetdu Rio de Oro) Judgmen{GrandChamberP1 DecembeR016
fi100.Finally, underthe generainternationallaw principle of therelativeeffect of treaties of
which the rule containedin Article 34 of the Vienna Conventionis a specific expression,
treatiesdo not imposeany obligations,or confer any rights, on third Stateswithout their
consenb

CaseC-266/16(WesternSaharaCampaignUK v Commissioner$or Her Majestys Revenue
and CustomsSecretaryof Statefor Environmat, Food and Rural Affairs) Judgmen{Grand
Chamber)27 February2018

f63. If theterritory of WesternSaharavereto beincludedwithin the scopeof the Association
Agreement,that would be contrary to certain rules of generalinternationallaw that are
applicablein relationsbetweenthe EuropeanUnion and Kingdom of Morocco, namelythe
principleof sel-determinationstatedn Article 1 of the Charterof the UnitedNations,andthe
principle of the relative effect of treaties,of which Article 34 of the ViennaConventionis a
specific expressionjudgmentof 21 December2016,Councilv Front Polisario,C104/16P,
EU:C:2016:973paragraph88to 93,100,103to 107and123)0
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Article 35

Treatiesproviding for obligationsfor third States
An obligation arisesfor a third Statefrom a provisionof atreatyif the partiesto the treaty
intendtheprovisionto bethe meanf establishingheobligationandthethird Stateexpressly
acceptghatobligationin writing.
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Article 36

Treatiesproviding for rights for third States
1. A right arisesfor a third Statefrom a provisionof atreatyif the partiesto thetreatyintend
the provisionto accordthatright eitherto the third State,or to a groupof Statesto which it
belongspr to all Statesandthethird Stateassentshereto lts assenshallbepresumedolong
asthecontraryis notindicated,unlessthe treatyotherwiseprovides.
2. A Stateexercisingarightin accordancevith paragraphl shdl complywith the conditions
for its exerciseprovidedfor in thetreatyor establishedn conformitywith thetreaty.

0] d B6a
Fgsdeéea@geboyoseds wsallUd(Ur Ud

1.po o Udus 16 io allJUa ) ov W6 dhatile Y Bhasdd ©dldidg e b Uaafyg

"3 eUadUPYUs ¥ jeeyiicwigs ¥ Ula d § Ut w @By OTLJIGYLLquiJﬁTJ
e YHUOUUL a3 albgllifp e, W& B o OT ; v,8dNbd); der Gigg U
0 Wg ¥ g3 Udkelhile ¢ Ua shlliB@ar O O Us i d U@ R0UGH YO
Uzl g3 depadedddis; UUsa Y

2.031W) YUdhliollos Udwe Uz dllds0) YolcUuﬁgss ) Ga B8
"1 6h eUdyVWWalety d¢d 6 b oyl BidgUdedolte Uas 13 ¢ & & &

Udgsdead

DECISIONSOFINTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
PERMANENT COURT OF ARBITRATION

Inspectionand Control Serviced.imited (United Kingdom)v TheRepublicof Argenting Case
No 20109, Award on Jurisdiction,Februaryl10,2012

fi271.Accordingto thelaw of treatieswhenexercisingaright providedfor it in agiventreaty,
a third party like the investor,shall comply with the conditionsfor the exerciseof thatright
providedfor in the treatyor establishedn conformity with thetreaty.[é ] fn.299 See,in the
analogougontextof treatiesproviding for rights for third States Article 36(2) of the VCLT:
AA Stateexercisinga right in accordancevith paragraphl shall comply with the conditions
for its exerciseprovidedfor in thetreatyor estalishedin conformitywith thetreatyo
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Article 37

Revocationor modification of obligationsor rights of third States
1. Whenanobligationhasarisenfor athird Statein conformity with article 35, the obligation
may be revokedor modified only with the consentf the partiesto the treatyandof the third
State,unlessit is establishedhattheyhadotherwiseagreed.
2. Whenaright hasarisenfor athird Statein conformity with article 36, theright may notbe
revokedor modified by the partiesif it is establishedhat the right wasintendednot to be
revocableor subjectto modificationwithout the consenof the third State.
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Article 38

Rulesin atreatybecomingbinding on third Statesthrough international custom
Nothingin articles34 to 37 precludesarule setforth in atreatyfrom becomingbindingupon
athird Stateasa customaryrule of internationalaw, recognizedassuch.
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PART IV

AMENDMENT AND MODIFICATION OF TREATIES
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Article 39

Generalrule regardingthe amendmenbf treaties
A treaty may be amendedy agreemenbetweenthe parties.The ruleslaid downin Partll
applyto suchanagreemenéxceptinsofarasthe treatymay otherwiseprovide.
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Article 40

Amendmeniof multilateral treaties
1. Unlessthe treaty otherwise provides, the amendmentof multilateral treaties shall be
governedy thefollowing paragraphs.
2. Any proposato amenda multilateraltreatyasbetweerall the partiesmustbenotified to all
the contractingStatesgachoneof which shallhavetheright to takepartin:
(a) thedecisionasto theactionto betakenin regardto suchproposal;
(b) thenegotiationandconclusionof anyagreementor theamendmenof thetreaty.
3. Every Stateentitledto becomea partyto the treatyshallalsobe entitledto becomea party
to thetreatyasamended.
4. The amendingagreementoesnot bind any Statealreadya party to the treatywhich does
not becomea partyto theamendingagreementarticle 30, paragraph? (b), appliesin relation
to suchState.
5. Any Statewhich becoms a party to the treaty after the entry into force of the amending
agreemenshall,failing anexpressiorof adifferentintentionby that State:
(a) beconsideredhsa partyto thetreatyasamendedand
(b) be consideredasa party to the unamendedreay in relationto any party to the treatynot
boundby theamendingagreement.
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DECISIONSOFINTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
WORLD TRADE ORGANIZATION

EuropeanUniond Measure#ffectingTariff Concessionen CertainPoultry MeatProduct
Reportof thePanel(28 March2017)WT/DS492/R

fi7.514.However,in ECT Bananadll (Article 21.57 Ecuadorl) / ECT Bananadll (Article
21.51 US),theAppellateBody confirmedthatthemodificationof Schedulegsidoesnotrequire
formal amendmert pursuanto Article X of the WTO Agreementandis not subjectto the
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fiformal acceptanceprocess provided for in Article X:7 of the WTO Agreement.The
AppellateBody setforth its understandin@f the relationshipbetweenArticle X of theWTO
AgreementandArticle XXVIII of the GATT 1994asfollows:

Article X of the WTO Agreemensetsoutrulesandprocedureso amendthe provisionsin the
Multilateral TradeAgreementsArticle X specifiesthe processandquorumrequiredto amend
particularprovisionsor coveredagreementsAmendmentsunlike waivers,arenot limited in
time andcreatenewor modify existingrightsandobligationsfor WTO Members Speciakules
onacceptancandentryinto force apply,dependingn the provisionsthatarebeingamended
and on whetherthe amendmenftiwould alter the rights and obligationsof the Members.
Amendmentgo the WTO Agreementandto a Multilateral TradeAgreemenin Annex1 enter
into forcefollowing aformal acceptancerocesgursuanto Article X:7.

Themodificationof Schedule®f Concessionsyhich areanintegralpartof the GATT 1994,
doesnot requirea formal amendmenpursuantto Article X of the WTO Agreementbut is
enactedhrougha specialproceduresetoutin Article XXVIII of the GATT 1994 or through
multilateralroundsof tariff negotiationsPursuanto Article XXVIII, a Membermay modify
or withdrawa concessiomnnexedo the GATT 1994by negotiatiorandagreementvith other
Membersthat are fiprimarily concerned, and in consultationwith Membersthat have a
substantialnterestin the concessionArticle XXVIII:2 providesthat,in anagreemenon the
renegotiatiorof a concessionwhich may include compenatory adjustmentWTO Members
fishall endeavorto maintain a general level of reciprocal and mutually advantageous
concessionsiot lessfavorableto tradethanthat providedfor in this Agreemenfprior to such
negotiations. If anagreementannotbereache, the modifying Memberis freeto modify or
withdraw the concessionwhile other Membersthat are primarily concernedor have a
substantialnterestin the concessiorarefreeto withdraw substantiallyequivalentconcessions
initially negotiatedvith the modifying Member.

7.515. Thus, the Appellate Body explainedthat Article XXVIII is a fispecial proceduré
through which the fimodificatiord of a Schedulefis enacted. China has suggestedhat
ficonsistentvith the principle setforth in Article 40 of the ViennaConventionon the Law of
Treaties,unlessthe treaty otherwiseprovides,amendmentso a multilateral treaty canonly
occurwith the participationof all contractingStates. We observehoweverthatArticle 40 of
the Vienna Conventionis, by its own terms, a default rule that appliesfiunlessthe treaty
otherwiseprovide®. In statingthatArticle XXVIII is afispecialproceduréthroughwhichthe
fimodificatiord of a Schedulefis enacted, the Appellate Body hasrecognizedthat Article
XXVIII is asuigenerisprocedured
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Article 41

Agreementgo modify multilateral treatiesbetweencertain of the partiesonly
1. Two or moreof the partiesto a multilateraltreatymayconcludeanagreemento modify the
treatyasbetweenthemselvesloneif:
(a) the possibility of sucha modificationis providedfor by thetreaty;or
(b) themodificationin questionis not prohibitedby thetreatyand:
(i) doesnot affect the enjoymentby the other partiesof their rights underthe treaty or the
performancef their obligations;
(i) doesnot relateto a provision,derogationfrom which is incompatiblewith the effective
executionof the objectandpurposeof thetreatyasa whole.
2. Unlessin a casefalling underparagraphl (a) the treaty otherwiseprovides,the paties in
guestionshall notify the otherpartiesof their intentionto concludethe agreemenandof the
modificationto the treatyfor whichit provides.
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DECISIONSOF INTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION)

BlusunS.A.,JeanPierre Lecorcier and Michael Steinv Italian Republic(ICSID CaseNo
ARB/14/3) Award (27 Decembel016)

fi245.The Respondenargueghatthisissuemustbe assessenh light of Articles 30 and41 of
the VCLTEé . Lastly, the Respondenallegesthat Article 41(l)(a) of the VCLT allows parties
to an agreemento enterinto anothertreaty which modifies the initial agreementamong
themselvesAccordingto the Respondentthe Lisbon Treatyrespectghe spirit of the VCLT
becausat did notimpactthe rights of other ContractingPartiesor the performanceof their
obligationsunderthe ECT.0

ElectrabelS.A.v Republicof Hungary(ICSID CaseNo ARB/07/19)Decisionon Jurisdiction,
ApplicableLaw andLiability (30 November2012)

fi3.43.Article 41 VCLT (fAgreementdo modify multilateraltreatiesbetweencertainof the
partiesonlyd) provides:fil. Two or moreof the partiesto a multilateraltreatymay concludean
agreementto modify the treaty as betweenthemselvesalone if: (a) the possbility of
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sucha modificationis providedfor by the treaty;or (b) the modificationin questionis not

prohibitedby thetreatyand:(i) doesnotaffecttheenjoymenty theotherpartiesof theirrights

underthe treaty or the performanceof their obligations; (i) doesnot relateto a provision,
derogatiorfrom which is incompatiblewith the effective executionof the objectandpurpose
of thetreatyasawhole.

2. Unlessin a casefalling underparagraphl(a) the treaty otherwiseprovides,the partiesin

guestionshall notify the otherpartiesof their intentionto concludethe agreemenandof the
modificationto the treatyfor whichit provideso

Vattenfall AB and others v Federal Republic of Germany(ICSID CaseNo ARB/12/12)
Decisiononthe Achmealssue(31 August2018)

fi219. RegardingArticle 41(1) VCLT, this providesthat fitwo or more of the partiesto a
multilateral treaty may concludean agreemento modify the treaty as betweenthemselves
aloneif . . . (b) The modificationin questionis not prohibited by the treatyo. It is further
requiredthatthe modificationdoesnot affectthe enjoymentoby the otherpartiesof their rights
andperformancef their obligations,andthatthe modificationin questionfidoesnot relateto
a provision,derogatiorfrom which is incompatiblewith the effective executionof the object
andpurposeof thetreatyasawhole.

220. The EC relieson this provisionto assertthat the following legal rules and provisions
ficould be interpreted as a modification of the ECT, on the basisthat they fihave beenre-
affirmed by Germanyand Swedersubsequertb theratificationof the ECTo: Theinvestment
protectionrules of [EU] law, aswell as the principlesconcerningthe competenceand the
systenof judicial protectionjncludingin particularthegenerabrinciple of autonomyof [EU]
law, Articles 4(3) and19 TEU and) rticles 267 and344 TFEU . . . 21.TheTribunalis not
persuadedby this argumentlt is unclearwhat precisemodificationof the ECT is allegedto
havetakenplace.Moreover,the Tribunal considerghatthe modificationproposedyy the EC
would be fiprohibited by the treatyo, contraryto Article 41(1)(b) VCLT. Specifically,Article
16 ECT preventghe EU Treatiesfrom beingconstruedsoasto derogatédrom morefavorable
rights of thelnvestorin Partslll andV ECT, includingtheright to disputeresolutiono

WORLD TRADE ORGANIZATION

Peruwd Additional Duty on Importsof Certain Agricultural Product® Reportof the Appellate
Body(31 July 2015)WT/DS475/AB/R

f5.111.In anyevent,evenassumingarguenddhatthe provisionsof the FTA allowedPeruto
maintaina WTO-inconsistentPRS,we are not convincedthat, as Perusuggestedeforethe
Panel suchallegedmodificationasbetweerthe FTA partieswould be subjectto Article 41 of
theViennaConventionPartlV of theViennaConventionwhichis entittedfiAmendmentnd
Modification of Treatie®, providesrulesfor the modificationsof treatyterms.In particular,
Article 41 concerngiAgreementdo modify multilateraltreatiesbetweercertainof the parties
only.0BeforethePanel Peruseemedtselfto rely onthedistinctionthattheViennaConvention
drawsbetweerrulesof interpretationandrulesconcerningmodifications,whenit referredto
Article 41 of theViennaConventionn makingits argumentshatthe FTA provisionsmodified
therelevantWTO provisionsbetveenPeruandGuatemala.

5.112.Neverthelessye notethatthe WTO agreementsontainspecificprovisionsaddressing
amendmentswaivers,or exceptionsfor regionaltrade agreementswhich prevail over the
generabprovisionsof theViennaConventionsuchasArticle 41. Thisis particularlytruein the
caseof FTAsconsideringhatArticle XXIV of the GATT 1994specificallypermitsdepartures
from certainWTO rulesin FTAs. However,Article XXIV conditionssuchdeparture®n the
fulfilment of therule thatthelevel of dutiesandotherregulationsof commerceapplicablein

83



eachof the FTA membersto the tradeof nonFTA membersshall not be higher or more
restrictivethanthoseapplicableprior to the formationof the FTA. [é ]
5.119.Moreover,while Peruis askingusto reversehe Panel'dindingsthat, finasmuchasthe
FreeTradeAgreemensignedby PeruandGuatemalan Decembef011hadnot enterednto
force,it wasnot necessaryor the Panelto rule on whetherthe partiescould, by meansof the
FTA, modify as between themselvestheir rights and obligations under the covered
agreementy on appealPeruhasnot challengedhe Panel'dinding thatanagreementhathas
notyetenterednto force,suchasthe FTA, cannotmodify therightsandobligationsunderthe
coveredagreementdn thelight of this, we find thatthe Paneldid noterrin decliningto make
findings asto whetherthe FTA modified the WTO rights and obligationsbetweenPeruand
Guatemaldecauseéhe FTA wasnotin forced
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PARTV

INVALIDITY , TERMINATION AND SUSPENSIONOF THE OPERATIONOF TREATIES

SECTION1
GENERAL PROVISIONS
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Article 42

Validity and continuancein force of treaties
1. Thevalidity of atreatyor of theconsenbf a Stateto beboundby atreatymaybeimpeached
only throughthe applicationof the presentConvention.
2. The terminationof a treaty, its denunciatioror the withdrawalof a party, may take place
only asaresultof the applicationof the provisionsof thetreatyor of the presentConvention.
Thesamerule appliesto suspensiof the operationof atreaty.
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Article 43

Obligationsimposedby international law independentlyof a treaty
Theinvalidity, terminationor denunciatiorof atreaty,thewithdrawalof apartyfromit, or the
suspensiorf its operation,asa resultof the applicationof the presentConventionor of the
provisionsof thetreaty,shallnotin anyway impairtheduty of any Stateto fulfil anyobligation
embodiedn thetreatyto which it would be subjectunderinternationallaw independentlyof
thetreaty.
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DECISIONSOFINTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION)

Fabrica de Vidrios Los Andes,C.A. and Owenslllinois de VenezuelaC.A. v Bolivarian
Republicof VenezueldlCSID CaseNo ARB/12/21)Award (13 November2017)

fi245. [é ] the Claimantssubmit, the Responder@s obligation to respectits unconditianal
consentto ICSID arbitrationis independenbf the ICSID Convention.On this point, the
Claimantscite Article 43 of the VCLT, which statesn relevantpart: idenunciatiorof atreaty.
.. asaresultof theapplication. . . of the provisionsof thetreaty,shallnotin anyway impair
theduty of anyStateto fulfil anyobligationembodiedn thetreatyto whichit wouldbesubject
underinternationalaw independentlyf thetreatyé

264. According to the Claimants,fithis article is an outgrowth of the principle that the
denunciatiornof a treaty doesnot impair obligationswhich a denouncingStatehasassumed
independentlyof that Treatyo Its applicationto this casemeansthat fidenunciationof the
ICSID Conventiondoesnotin anyway impair the Responlents duty to fulfill its obligations
undertheBIT.0

VenoklimHolding B.V. v Bolivarian Republicof VenezuelaICSID CaseNo ARB/12/22)
Award (3 April 2015)

fi58. [é ] apartede las obligacionesy condicionescontenidasen cadatratado,la Convencon

de Viena ha previstoen el Articulo 43 unaobligacin de carcter generalconsistenteen el

respetade las obligacionesadquiridasfiObligacionesmpuestagor el derechainternacional
independientementde un tratado.La nulidad,terminacén o denunciade un tratado el retiro

deunadelasparteso la suspensin delaaplicacbn deltratadocuandaesulterdelaaplicacbn

dela present&Convenodn o delasdisposicionesleltratadono menoscaban ennadael deber
de un Estadode cumplir toda obligactn enunciadeen el tratadoa la queesé sometido en

virtud del derechointernacionalindependientementie esetratad®

[Original textin Spanish]

[ f58. [...]a part from the obligationsand conditionscontainedin eachtreaty, the Vienna
Conventionhas establishedn Article 43 a generalobligation consistingof respectingthe
obligationsacquiredfiObligationsimposedby internationalaw independentl of atreaty.The
invalidity, terminationor denunciationof a treaty, the withdrawal of a party from it, or the
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suspensiorof its operation,asa resultof the applicationof the presentConventionor of the
provisionsof thetreaty,shallnotin anyway impairtheduty of any Stateto fulfil anyobligation
embodiedn thetreatyto which it would be subjectunderinternationallaw independentlyof
thetreatyo
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Article 44

Separabilityof treaty provisions
1. A right of a party, providedfor in atreatyor arisingunderarticle 56, to denouncewithdraw
from or suspendhe operationof the treaty may be exercisedonly with respecto the whole
treatyunlessthetreatyotherwiseprovidesor the partiesotherwiseagree.
2. A groundfor invalidating,terminating,withdrawingfrom or suspendinghe operationof a
treatyrecognizedn the presentConventionmay be invoked only with respectto the whole
treatyexceptasprovidedin thefollowing paragraphsr in article 60.
3.If thegroundrelatessolelyto particularclausesit maybeinvokedonly with respecto those
clauseswhere:
(a) the said clausesare separablefrom the remainderof the treaty with regardto their
application;
(b) it appeardrom thetreatyor is otherwiseestablishedhataccepanceof thoseclausesvas
notan essentiabasisof the consenpf the otherparty or partiesto beboundby thetreatyasa
whole;and
(c) continuedperformancef theremainderof thetreatywould not be unjust.
4. In casedalling underarticles49 and50, the Stateentitledto invokethefraud or corruption
may do sowith respecteitherto the whole treatyor, subjectto paragrapi8, to the particular
clausesalone.
5. In casedalling underarticles51, 52 and53, no separatiorof the provisionsof thetreatyis
permitted.
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DECISIONSOFINTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION)

VenoklimHolding B.V. v Bolivarian Republicof VenezuelgICSID CaseNo ARB/12/22)
Award (3 April 2015)

f56.[é ] cabedestacaguesedin el Articulo 44 dela Convencdn de Vienasobreel Derecho
delos Tratadogla AConvenodn deVienao), la denuncisesun derechale cadaEstadosiempre
y cuandcel tratadoguesei& objetodela denunciacontempléal posibilidado, quesecumplan
las condicionesprevistasen el Articulo 56 de la mismaConvenodn. Medianteel usode la
denunciaun Estadopuedeponerfin, enlo quea é respectaa un tratadodel que era parte
retirandosede esteo

[Original textin Spanish]

[ A[...] It shouldbenotedthataccordingto Article 44 of theViennaConventioron theLaw of
Treaties(the fiVienna Conventiom), the denunciations a right of eachStateaslong asthe
treaty that will be the subjectof the complaint contemplatesuch possibility or that the
conditionssetforth in Article 56 of the sameConventionaremet. By usingthe complaint,a
Statecanend,asfar asit is concernedatreatyof which it wasa party, by withdrawingfrom
it.o]
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Article 45

Lossof aright to invokea ground for invalidating, terminating, withdrawing from or
suspendinghe operationof a treaty

A Statemay no longerinvoke a groundfor invalidating, terminating,withdrawing from or
suspendinghe operationof a treaty underarticles46 to 50 or articles60 and 62 if, after
becomingawareof thefacts:
(a) it shallhaveexpresslyagreedthat the treaty is valid or remainsin force or continuesin
operationasthe casemaybe;or
(b) it mustby reasonof its conductbe consideredas havingacquiescedh the validity of the
treatyor in its maintenancen forceor in operationasthe casemaybe.
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SECTION 2
INVALIDITY OF TREATIES

#z¢712
JT3NBE¢gq #2047 a2

Article 46

Provisionsof internal law regardingcompetencéo concludetreaties
1. A Statemay notinvokethefact thatits consento be boundby atreatyhasbeenexpressed
in violation of a provision of its internal law regardingcompetencedo concludetreatiesas
invalidatingits consenunlessthat violation wasmanifestandconerneda rule of its internal
law of fundamentalmportance.
2. A violationis manifestf it would beobjectivelyevidentto any Stateconductingtselfin the
matterin accordancevith normalpracticeandin goodfaith.
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DECISIONSOF INTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
INTERNATIONAL COURT OF JUSTICE

Maritime delimitationin thelndian Ocean(Somaliav Kenya)(PreliminaryObjections)2017]
ICIJRep3

f49. In this case thereis no reasorto supposehat Kenyawasawarethatthe signatureof the
Minister may not have beensufficient under Somalilaw to expresspon behalf of Somalia,
consentto a binding internationalagreementAs alreadynoted, the Prime Minister of the
TransitionalFederalGovernmenbf Somaliahad,by full powersfiauthorizedandempowered
the Minister, under internationallaw, to sign the MOU. No caveatrelatingto a needfor
ratificationwasmentionedn thosefull powers,norin the MOU itself, which on the contrary
providedfor its entry into force uponsignature As the Courthaspreviouslyobservedfithere
is no generallegal obligation for Statesto keep themselvesinformed of legislative and
constitutionaldevelopmentsn other Stateswhich are or may becomeimportant for the
internationakelationsof theseStates (ibid., p. 430,para.266).Moreover evenaftertheMOU
hadbeenrejectedoy the SomaliParliamentthe PrimeMinister of Somaliadid notquestionits
validity in his letter to the SecretaryGeneralof the United Nationsdated19 August2009.In
this respectthe Courtobserveghatundercustomaryinternationalaw, reflectedin Article 45
of the ViennaConvention,a Statemay not invoke a groundfor invalidating a treaty on the
basisof, inter alia, provisionsof its internallaw regardingcompetencéo concludetreatiesif,
afterhavingbecomeawareof thefacts,it mustby reasorof its conductbeconsiderecshaving
acquiescedn the validity of that treaty. Somaliadid not beginto expressts doubtsin this
respecuntil sometimdater,in March2010(seeparagrapt88 above).The Courtfurthernotes
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thatSomala hasneverdirectly notified Kenyaof anyallegeddefectin its consento bebound
by theMOU.0

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION)

BlusunS.A.,JeanPierre Lecorcier and Michael Steinv Italian Republic(ICSID CaseNo
ARB/14/3) Award (27 December2016)

fi283. [€ ] Article 46 of the VCLT providesthat a Statemay not invoke provisionsof its
internallaw regardingcompetenceo concludetreatiesto invalidatea treaty unlessit wasa
manifestviolation of a rule of fundamentaimportance While EU law operateson both an
internalandinternationaplane,a similar principle mustapply. Evenif, asa matterof EC law,
the EC hasexclusivecompetenc®ver mattersof internalinvestmentthe factis thatMember
Statedo the EU signedthe ECT without qualificationor reservationThe inter seobligations
in the ECT arenot somehowinvalid or inapplicablebecausef an allocationof competence
thattheEC sayscanbeinferredfrom asetof EU lawsandregulationgdealingwith investment.
The morelik ely explanationconsistentvith the text of the ECT, is that, atthetime the ECT
wassigned the competencevasa sharedoneo

EUROPEANCOURT OF HUMAN RIGHTS

G.S.B.v Switzerland App No 28601/11(ECHR, 22 DecembeR015)

f61. The Governmenaffirmedtha afurtherargumentn supporof theexistencef asufficient
legalbasiswasto befoundin the 1969ViennaConventionon the Law of TreatiesUnderthe
termsof Article 46 of thatconvention,a Statemay not invoke the fact that its consentto be
bourd by a treatyhasbeenexpressedhn violation of a provisionof its internallaw regarding
competenc#o concluddreatiesasinvalidatingits consentinlesghatviolation wasifimanifesé
(thatis to sayi accordingto paragraplt®? of the sameatrticle - objectivelyevidentto any State
conductingitself in the matterin accordancevith normal practiceand in good faith) and
concernedarule of its internallaw of fundamentalmportanced
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Article 47

Specificrestrictionson authority to expres the consentof a State
If theauthorityof arepresentativéo expresghe consenof a Stateto be boundby a particular
treaty hasbeenmadesubjectto a specificrestriction,his omissionto observethat restriction
may not be invoked asinvalidating the consentexpressedy him unlessthe restrictionwas
notified to the othernegotiatingStatesprior to his expressinguchconsent.
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Article 48

Error
1. A Statemayinvoke anerrorin atreatyasinvalidatingits consento be boundby thetreaty
if the errorrelatesto a fact or situationwhich wasassumedy that Stateto existat the time
whenthetreatywasconcludedcandformedan essentiabasisof its consento be boundby the
treaty.
2. Palagraphl shall not apply if the Statein questioncontributedby its own conductto the
erroror if the circumstancesveresuchasto putthat Stateon noticeof a possibleerror.
3. An errorrelatingonly to thewordingof thetext of atreatydoesnotaffectits validity; article
79thenapplies.
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Article 49
Fraud
If aStatehasbeeninducedo concludeatreatyby thefraudulentconduciof anothemnegotiating
State the Statemay invokethefraudasinvalidatingits consento beboundby thetreaty.
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Article 50

Corruption of a representativef a State
If the expressiorof a Statés consento be boundby a treaty hasbeenprocuredthroughthe
corruptionof its representativdirectly or indirectly by anothemegotiatingState the Statemay
invoke suchcorruptionasinvalidatingits consento beboundby thetreaty.

0} d;SOG
P¥j clibabe | @QLY’U
AYanu;LUJa{ug‘bs Uoldcumm’UUe;g@g‘Gs
ey GOy J 6 U s B () &g OeegUéyee
e U0 ylcUlteg U" y Uo g UU}I’U“‘?GUSGSg’g;;
} 80 UsnelrasgeygUd@gs U albelhi @i of

DECISIONSOF INTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION)

Metal TechLtd. v the Republicof Uzbekistan(ICSID CaseNo ARB/10/3) Award (4 October
2013)

fi290.In effect,Article 500f theVCLT allowsa Statewhoseconsenhasbeenobtainedhrough
corruptionto invalidateatreatyandArticle 52(1)(c)of the ICSID Conventionprovidesfor the
annulmenbf anawardif therewascorruptionon the partof amemberof anICSID tribunal.
Theinternationakommunityof Stateshasthereaftersoughtto addressheissueof corruption
with atargetedeffort to eliminatecorruptpracticesn the public servicesectorandcriminalize
corruptionin domestidegalorders.Forinstancepn 17 Decembed 979the GeneralAssembly
of the United Nationsadopteda fiCodeof Conductfor Law EnforcementOfficialso. In the
sameyear,theUN preparedaDraft InternationalAgreemenbnlllicit PaymentsAlso,in 1997,
the GeneralAssemblyadopteda DeclarationagainstCorruptionandBribery in International
CommercialTransaction®
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Article 51

Coercionof arepresentativef a State
The expressiorof a Statés consento be boundby a treatywhich hasbeenprocuredby the
coercionof its representativéhroughactsor threatsdirectedagainsthim shallbe without any
legal effect.
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Article 52
Coercionof a Stateby the threat or useof force
A treatyis void if its conclusiorhasbeenprocuredoy thethreator useof forcein violation of
the principlesof internationalaw embodiedn the Charterof the United Nations.
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Article 53

Treatiesconflicting with a peremptorynorm of generalinternational law (fijjus cogen®)
A treatyis void if, atthetime of its conclusionjt conflictswith a peremptorynormof general
internationallaw. For the purposef the presentConvention,a peremptorynormof general
internationalaw is a norm acceptedindrecognizedy theinternationalcommunityof States
asawholeasanormfrom which no derogations permittedandwhich canbe modified only
by a subsequentormof generainternationalaw havingthe samecharacter.
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DECISIONSOF INTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
INTERNATIONAL COURT OF JUSTICE

Jurisdictionallmmunitiesof the State(Germanyv Italy: Greecdntervening)Judgmen{2012]
ICIJRep99

f94. In the presentcasethe violation of the rules prohibiting murder,deportationand slave
labourtook placein the period19431945.Theillegality of theseactsis openlyacknowledged
by all concernedThe applicationof rulesof Stateimmunity to determinewhetheror notthe
Italian courtshavejurisdictionto hearclaimsarisingoutof thoseviolationscannotinvolve any
conflict with theruleswhichwereviolated.Nor is theargumemnstrengtheneby focusingupon
the duty of the wrongdoingStateto makereparationyatherthanuponthe original wrongful
act. The duty to makereparationis a rule which existsindependentlyof thoseruleswhich
concernthemeandy whichit is to be effected.The law of Stateimmunity concernsonly the
latter; a decisionthat a foreign Stateis immuneno more conflicts with the duty to make
reparationthanit doeswith the rule prohibiting the original wrongful act. Moreover,against
the backgroundof a century of practicein which almostevery peacetreaty or postwar
settlemenhasinvolved eithera decisionnot to requirethe paymentof reparationsr the use
of lump sumsettlementandsetoffs, it is difficult to seethatinternationalaw containsarule
requiring the paymentof full compensatiorto eachand every individual victim as a rule
acceptedy theinternationacommunityof Statesasawholeasonefrom which no derogation
is permitted.

95. To the extentthatit is arguedthatno rule which is not of the statusof jus cogensmay be
appliedif to do sowould hindertheenforcemenof a jus cogengule, evenin theabsencef a
direct conflict, the Court seesno basisfor sucha proposition.A jus cogensrule is onefrom
which no derogationis permittedbut the rules which determinethe scopeand extent of
jurisdictionandwhenthatjurisdictionmaybeexercisedlo notderogatdrom thosesubstantive
ruleswhichpossesgiscogensstatusnoris thereanythinginherenin theconcepof juscogens
which would requiretheir modification or would displacetheir application. The Court has
takenthatapproachin two casesnotwithstandinghatthe effectwasthata meanshy which a
jus cogengule might be enforcedwasrenderedunavailableln Armed Activities, it heldthat
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the fact that a rule hasthe statusof jus cogensdoesnot conferuponthe Court a jurisdiction

which it would not otherwisepossesgArmed Activities on the Territory of the Congo(New

Application: 2002) (Democratic Republic of the Congo v. Rwanda), Jurisdiction and
Admissibility, Judgment].C.J.Reports2006,p. 32, para.64, andp. 52, para.125).In Arrest
Warrant,the Courtheld,albeitwithout expresgeferenceo the concepif jus cogensthatthe
fact that a Minister for Foreign Affairs was accusedof criminal violations of rules which

undoubtedlypossesshe characterf jus cogensdid not deprivethe DemocraticRepublicof

the Congoof the entittementwhich it possessedsa matterof customaryinternationallaw to

demandimmunity on his behalf(ArrestWarrantof 11 April 2000(DemocratidRepublicof the

Congov. Belgium),Judgment).C.J.Reports2002,p. 24, para.58, andp. 33, para.78). The

Court considersthat the samereasoningis applicableto the applicationof the customary
internationallaw regardingthe immunity of one Statefrom proceedingsn the courts of

anothero

INTERNATIONAL CRIMINAL COURT

Situationin the DemocraticRepublicof the Congoin the Caseof the Prosecutorv Bosco
NtagandalCC-01/0402/06,Secondecisiononthe Defencés challengedo thejurisdictionof
the Courtin respecof Counts6 and9, January, 2017

f51. The Chamberfinds additionalsupportfor the interpretationthat the scopeof protection
againstsexualviolenceunderinternationahumanitariadaw is not to be understoodsbeing
limited to only certaincategorie®f personsin thefactthatsexualslaveryhasbeenrecognised
asconstitutinga particularform of slavery.In this regard,the Chamberrecallsthat the first
elemenbf theElementf Crimesof thewar crimeof sexuaklaveryis identicalto the Statutés
definitionof éenslavemerdt assebutin Article 7(2)(c),andis basednthedefinition of slavery
asincludedin the SlaveryConventionof 1926 As the prohibition of slaveryhasjus cogens
statusunderinternationallaw, the prohibition of sexualslaveryhasthe samestatus,and as
such,no derogationis permissible[é ] fn.127.SeeArticle 53 of the ViennaConventionon
the Law of Treaties, 115 U.N.T.S.18232,23 May 1969.Indeed,in the Krnojelaccase the
ICTY noted that &he prohibition againstslavery in situations of armed conflict is an
inalienable hon-derogableandfundamentalight, oneof the corerulesof generalcustomary
and convertional internationallawd (ICTY, Prosecutor. Krnojelac, CaseNo. IT-97-25T,
Trial Judgmentl5 March2002,para.353)0

ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION)

EDF International S.A.,SAURInternational S.A.and Ledn ParticipacionesArgentinasS A. v
ArgentineRepublic(ICSID CaseNo ARB/03/23)Award (11 June2012)

f895. Article 53, which is titled, = Treatiesconflicting with a peremptorynorm of general
internationallaw (jus cogens)provides:A treatyis void if, atthe time of its conclusion it
conflictswith a peremptorynormof generainternationalaw. For the purpose®f the present
Conventionaperemptorynormof generainternationalaw is anormacceptedndrecognized
by the internationalcommunityof Statesasa whole asa norm from which no derogationis
permittedandwhich canbe modified only by a subsequentormof generalinternationallaw
havingthesamecharactefé |

909.[¢é ] It is commongroundthatthe Tribunalshouldbesensitiveto internationajus cogens
norms,including basic principles of humanrights. As definedby Article 53 of the Vienna
Convention,suchnormsinclude standards acceptedand recognizedby the intemational
communityof Statesasawholeasanormfrom which no derogations permittedo

EUROPEANCOURT OF HUMAN RIGHTS
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Al-Dulimi and MontanaManagementnc. v Switzerland App No 5809/08(ECHR, 21 June
2016)

f57.0njus cogensDraft Articles on StateResponsibilitywith commentariesvereadoptedoy
thelLC atits fifty -third sessionin 2001,andsubmittedto the GeneralAssemblyof the United
Nationsaspartof theLC&s reportcoveringthework of thatsession(DocumentA/56/10,1LC
Yearbook, 2001, vol. 11(2)). In so far as relevantto the presentcase,Article 26 and its
commentaryadoptedogethemwith the Article itself) readasfollows (footnotesomitted):
Article 261 Compliancewith PeremptoryNorms

fiNothing in this Chapterprecludesthe wrongfulnessof any act of a Statewhich is not in
conformitywith anobligationarisingundera peremptorynormof generainternationalaw.o
Commentary

f...] 5. Thecriteriafor identifying peremptorynormsof generainternationalaw arestringent.
Article 53 of the ViennaConventiorrequiresnot merelythatthenormin questionshouldmeet
all the criteria for recognitionas a norm of generalinternationallaw, binding as such, but
further that it should be recognisedas having a peremptorycharacterby the international
communityof Statesasawhole.Sofar, relativelyfew peremptorynormshavebeenrecognised
assuch.But varioustribunals,nationalandinternationalhaveaffirmedtheideaof peremptory
normsin contextnotlimited to thevalidity of treaties Thoseperemptorynormsthatareclearly
acceptedand recognisedinclude the prohibitions of aggressiongenocide,slavery, racial
discrimination crimesagainsthumanityandtorture,andtheright to selfdetermination[.é ]
136. Beforethe FederalCourt,the applicantsarguedthatthe procedurakafeguardenshrined
in Article 14 of theICCPRandArticle 6 of the Conventionconstitutedanormof jus cogensas
aresultof which Resolution1483(2003)lost its binding effect. The Courtrefersto theterms
of Article 53 of the ViennaConventionon the Law of Treatieswhich definesjus cogensasfia
peremptorynorm of generalinternationallaw... acceptedandrecognizedy theinternational
communityof Statesasa whole asa normfrom which no derayationis permittedandwhich
can be modified only by a subsequenhorm of generalinternationallaw having the same
characten. The Courtobserveghatthe guaranteesf afair hearingandin particulartheright
of accessto a court for the purposesof Article 681 occupy a central position in the
Convention.As the Court held in Golder, fiftlhe principle wherebya civil claim must be
capableof beingsubmittedto ajudgeranksasoneof theuniversallyGecognisedfundamental
principlesof lawo (SeeGolder, cited above,§ 35). Neverthelessiespitetheirimportancethe
Courtdoesnot considertheseguaranteeso be amongthe normsof jus cogensn the current
stateof internationalaw (seeparagraptb7 above)o
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SECTION3
TERMINATION AND SUSPENSIONOF THE OPERATIONOF TREATIES

#z¢213
BANZ | gLERBE?) E¢BHE) NZBUgEHEI20gTq?
Article 54
Termination of or withdrawal from a treatyunder its provisionsor by consentof the
parties

Theterminationof a treatyor thewithdrawalof a party maytakeplace:
(a) in conformitywith the provisionsof thetreaty;or
(b) atanytime by consenbdf all the partiesafter consultatiorwith the othercontractingStates.
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DECISIONSOF INTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
COURT OF JUSTICE OF THE EUROPEANUNION

Casel91/10LucchiniSpAv EuropeanCommissiorj2014] Judgmen{EighthChamber)
fl112.In the contextof its secondplea, the applicantsubmitsthat the contesteddecisionis
unlawfulsince,oncethe ECSCTreatyhadexpired ,theCommissiomolongerhadcompetence
to adoptthe contestedlecisionon the basisof Article 65(1)CS.

113.1n thefirst place,the expiry of the ECSCTreatynecessarilyneantthatthe Commission
nolongerhadcompetencéo applyits provisions.

114. First, in accordancevith Articles 54 and 70 of the Vienna Conventionon the Law of
Treatiesof 23 May 1969,a conventionbetweerStateshathasexpiredcanno longerserveas
thebasisfor obligationsor found competenceyjnlessthe contractingStatesexpressa contrary
intention.Article 65(1)CScannotthereforepeappliedretroactively evenasto its substantive
conten§ unlessthereis a specifictransitionalprovision,which thereis not.[é ]

136. Although the changefrom the legal frameworkof the ECSCTreatyto that of the EC
Treaty hasled, since 24 July 2002, to a changeof legal bases proceduresand applicable
substantiveules,thatchangds partof the unity andcontinuity of the Communitylegal order
and its objectives(Case T 25/04 GonZlez y Diez v Commission[2007] ECR Il 3121,
paragraptb5, ArcelorMittal Luxembourgand Othersv Commissiongcited in paragraphl31
above, paragraph59, and ThyssenKruppStainlessv Commission,cited in paragraphl24
above paragrapl80, confirmedon appealby ArcelorMittal Luxembourgv Commissionand
Commissionv ArcelorMittal Luxembourg and Others, cited in paragraph130 above,
paragraph80and63,andThyssenKrupiNirostav Commissiongitedin paragrapi30above,
paragraph§land73).[é ]
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145.Thatbeingso,it would be contraryto theobjectivesandthecoherencef the Treatiesand
irreconcilablewith the continuity of thelegal orderof the EuropearlJnion if the Commission
werenot to havejurisdictionto ensurethe uniform applicationof the rulesderiving from the
ECSCTreatywhich continueto produceeffectsevenaftertheexpiry of thattreaty(seeto that
effect,CaseC 119/05Lucchini[2007]ECRI 6199,paragrapi1).0
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Article 55
Reductionof the partiesto a multilateral treaty belowthe numbernecessaryor its entry
into force
Unlessthetreatyotherwiseprovides,a multilateraltreatydoesnot terminateby reasoronly of
thefactthatthe numberof the partiesfalls belowthe numbemecessaryor its entryinto force.
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Article 56

Denunciation of or withdrawal from a treaty containing no provisionregarding
termination, denunciationor withdrawal

1. A treatywhich containsno provisionregardingits terminationandwhich doesnot provide
for denunciatioror withdrawalis not subjectto denunciatioror withdrawalunless:
(a) It is establishedthat the partiesintendedto admit the possibility of denunciationor
withdrawal;or
(b) A right of denunciatioror withdrawalmay beimplied by the natureof the treaty.
2. A party shall give not lessthan twelve months'notice of its intention to denounceor
withdrawfrom atreatyunderparagrapi.
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DECISIONSOF INTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
ARBITRAL TRIBUNAL (UNDERTHE ICSID CONVENTION)

VenoklimHolding B.V. v Bolivarian Republicof VenezuelgICSID CaseNo ARB/12/22)
Award (3 April 2015)

f56. First, it shouldbenotedthataccordingo Article 44 of theViennaConventiorontheLaw
of Treaties(the "Vienna Convention"),denunciations aright of eachStateprovidedthatthe
treatythatwill bethe subjectof thecomplaintconsidersucha possibilityor thatthe conditions
setforthin Article 56 of thesameConventionaremet. Throughtheuseof derunciation,a State
mayterminateasfar asit is concernedatreatyof which it wasa party, withdrawingfrom it.
[Original textin Spanish]

[APrimero,cabedestacaguesedin el Articulo 44 dela Convenobn deVienasobreel Derecho
delos Tratadogla AConvenodn deVienao), la denuncieesun derechade cadaEstadosiempre
y cuandcel tratadoquesei@ objetodela denunciacontempleal posibilidado, quesecumplan
las condicionesprevistasen el Articulo 56 de la mismaConvenobn. Medianteel usode la
denunciaun Estadopuedeponerfin, enlo quea é respectaa un tratadodel que era parte
retirandosede esteQ)
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Article 57

Suspensiorof the operationof a treatyunder its provisionsor by consentof the parties
Theoperationof atreatyin regardto all the partiesor to a particularparty may be suspended:
(a) In conformitywith the provisionsof thetreaty;or
(b) At anytime by consenof all the partiesafterconsultatiorwith theothercontractingStates.
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Article 58

Suspensiorof the operationof a multilateral treaty by agreemenbetweercertain of the
partiesonly

1. Two or more partiesto a multilateral treaty may concludean agreemento suspendhe
operationof provisionsof thetreaty,temporarilyandasbetweerthemselveslone,if:
(a) Thepossibility of sucha suspensiois providedfor by thetreaty;or
(b) Thesuspensioim questionis not prohibitedby thetreatyand:
(i) Doesnot affect the enjoymentby the other partiesof their rights underthe treaty or the
performancef their obligations;
(ii) Is notincompatiblewith the objectandpurposeof thetreaty.
2. Unlessin a casefalling underparagraphl(a) the treaty otherwiseprovides,the partiesin
guestionshallnotify the otherpartiesof theirintentionto concludethe agreemenandof those
provisionsof thetreatythe operationof which theyintendto suspend.
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Article 59

Termination or suspensiorof the operationof a treatyimplied by conclusionof a later
treaty

1. A treatyshallbeconsideredsterminatedf all the partiesto it concludealatertreatyrelating
to the samesubjectmatterand:
(a) It appeardrom thelatertreatyor is otherwiseestablishedhatthe partiesintendedthatthe
mattershouldbe governedoy thattreaty;or
(b) The provisionsof the later treatyaresofar incompatiblewith thoseof the earlieronethat
thetwo trediesarenot capableof beingappliedat the sametime.
2. Theearliertreatyshallbe consideredasonly suspendeth operationif it appeargrom the
latertreatyor is otherwiseestablishedhatsuchwastheintentionof the parties.
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DECISIONSOFINTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION)

ElectrabelS.A.vtheRepublicof Hungary(ICSID CaseNo ARB/07/19)Award (25 November
2015)

fi3.45. The Tribunal notesthat, in this case,Article 59 is not invoked by either party or the
EuropeanCommission.It alsonotesthat Articles 60-63 VCLT are likewise not invoked in
theseproceedingsneitherby the Respondennhor the EuropeanCommissionto contendthat
the ECT has beenterminateddr suspendedsa consequencef anybreachof the ECT, or that
theECTIis impossibleto performor thattherehasbeenafundamentathangeof circumstances.
(€]

4.176.As regardsthe substantiveprotectionsin Partlll of the ECT, the Tribunal doesnot
consideithattheECTandEU law sharethesamesubjectmatter;and,accordinglyt considers
thatArticle 16 ECT is inapplicabled

loanMicula, Viorel Micula, S.C.EuropeanFoodS.A.,S.C.StarmillS.R.LandS.C.Multipack
S.R.Lv Romania (ICSID CaseNo ARB/05/20)Award (11 Decembef013)

fi291.a) Thereis no conflict of treatiesandevenif therewere,the BIT shouldprevail
292.TheClaimantssubmitthatthereis no conflict of treatiesn this casébecaus¢he Accession
Treatyandthe EC Treatywerenot in force vis-a-vis Romaniaat the time it enterednto the
BIT, or at the time whenthe breacheof the BIT occurred.Thus,the Claimantsassertthat:
Everythingherein this caseis crystallisedprior to the accessiorof Romaniato the EU. The
BIT wasenteredn force before,the breachpredategdhe accessiorandhencetheright to be
compensategredatesaccession]...] [T]he only elementwhich postdatesaccessiorns the
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payment:the paymentof a sumof moneywhich representshe consequencesf the breach
which predatesccessiorTr., Day 12,141 (Gaillard)).

293.The Claimantsalsonotethatthe Commissiorexpresslyconcludeghatthe BIT hasbeen
neithersupersededor terminatecby Romanids accessiorio the EU pursuanto Article 59 of

theViennaConventiond
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Article 60

Termination or suspensiorof the operationof a treatyasa consequencef its breach
1. A materialbreachof a bilateraltreatyby oneof the partiesentitlesthe otherto invoke the
breachasagroundfor terminatingthetreatyor suspendingts operationin wholeor in part.
2. A materialbreachof a multilateraltreatyby oneof the partiesentitles:
(a) The otherpartiesby unanimousagreemento suspendhe operationof the treatyin whole
or in partor to terminatet either:
() In therelationsbetweerthemselvesndthe defaultingState,or
(i) As betweenrall theparties;
(b) A party specially affected by the breachto invoke it as a groundfor suspendinghe
operationof the treatyin whole or in partin the relationsbetweenitself and the defaulting
State;
(c) Any party otherthanthe defaultingStateto invokethe breachasa groundfor suspending
the operationof the treatyin whole or in partwith respectto itself if the treatyis of sucha
charactethata materialbreachof its provisionsby oneparty radically changeghe positionof
everypartywith respecto thefurtherperformancef its obligationsunderthetreaty.
3. A materialbreachof atreaty,for the purpose®f this article, consistsan:
(a) A repudiationof the treatynot sanctionedy the presentConventionor
(b) The violation of a provisionessentiato the accomplishmenof the objector purposeof
thetreaty.
4. Theforegoingparagraphsrewithout prejudiceto any provisionin the treatyapplicablein
theeventof abreach.
5. Paragraph4 to 3 do not applyto provisionsrelatingto the protectionof the humanperson
containedn treatiesof a humanitariancharacterjn particularto pro visions prohikiting any
form of reprisalsagainsipersongrotecteddy suchtreaties.
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DECISIONSOFINTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
INTERNATIONAL COURT OF JUSTICE

Applicationof the Interim Accord of 13 SeptembefL995 (The FormerYugoslavRepublicof
Macedoniav GreeceJudgmen{2011]1CJ Rep644

fil17.The Applicantassertghatthe Respondentasfailed to demonstrat¢éhatthe exceptiois
ageneralprinciple of internationalaw. The ApplicantalsoargueghatArticle 60 of the 1969
ViennaConventionprovidesa completesetof rules and proceduregjoverningresponseso
materialbreachesinderthelaw of treatiesandthatthe exceptiois not recognizedasjustifying
non performanceunderthe law of Stateresponsibility. The Applicant further disputesthe
Respondei@s contentionthat the Applicants obligationsunder Articles 5, 6 and 7 of the
Interim Accord are synallagmatiavith the Responder@ obligationnotto objectin Article 11,
paragraphl. The Applicant also takesthe position that the Respondentid not raise the
breachesupon which it now relies until after the Respondenbbjectedto the Applicants
admissiorto NATO.

118.TheRespondenmaintainsthatany disregardof its obligationsunderthe Interim Accord
couldbejustified asarespons&o a materialbreachof atreaty. The Respondenitially stated
thatit wasnot seekingto suspendhe Interim Accordin wholeor in partpursuanto the 1969
ViennaConventionputlatertook the positionthatpartial suspensiowf the Interim Accordis
Ajustifiedo underArticle 60 of the 1969ViennaConvention(to which both the Applicantand
Responderdireparties)becausehe Applicanis breachesverematerial. TheRespondertibok
note of the procedurakequirementsontainedn Article 65 of the 1969 ViennaConvention,
butassertedhat,if aStateis suspendingartof atreatyfin answeito anothermparty. . . alleging
its violationd, ex antenoticeis notrequired.

119. The Applicant contendghat the Respondenheveralertedthe Applicantto any alleged
materialbreachof the Interim Accord andneversoughtto invoke aright of suspensiomnder
Article 60 0of the1969ViennaConvention.The ApplicantnotesthattheRespondentonfirmed
its nonrelianceon Article 60in theCounteMemorial.In addition,the Applicantcallsattention
to the fispecific and detailed proceduralrequirementsof Article 65 of the 1969 Vienna
Conventionandassertghatthe Respondenthasnot metthose.The Applicantfurthercontends
thatprior to theBucharesGummit,the Respondemevernotified the Applicantof anyground
for suspensiomf the Interim Accord, of its view thatthe Applicanthadbreachedhe Interim
Accordor thatthe Respondentvassuspendinghe Interim Accord.[€ ]
123.TheCourtobserveghatwhile theRespondenpresentseparat@argumentselatingto the
exceptio, partial suspensionunder Article 60 of the 1969 Vienna Convention, and
countermeasurest advancescertain minimum conditions that are commonto all three
argumentsFirst, the Respondenbaseseachargumenton the allegationthat the Applicant
breachedseveralprovisionsof the Interim Accord prior to the Responderd objectionto the
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Applicanis admissionto NATO. Secondly,eachargument,as framed by the Respondent,
requiresthe Respondento showthatits objectionto the Applicanis admissiorto NATO was
madein responseto the allegedbreachor breachesby the Applicant, in other words, to
demonstratea connectionbetweenany breachby the Applicant and any objection by the
RespondentWith theseconditionsin mind, the Court turns to the evidenceregardingthe
allegedbreachesy the Applicart. As previouslynoted(seeparagraplty2),it isin principlethe
duty of the party thatassertxertainfactsto establishthe existenceof suchfacts.[é ]

162.As describedhbove(seeparagrapii1l8),the Respondentlsosuggestedhatits objection
to the Applicants admissiorto NATO could havebeenregardedasaresponsewithin Article
60 of the 1969 Vienna Convention,to material breachesof the Interim Accord allegedly
committedby the Applicant. Article 60, paragraph3 (b), of the 1969 Vienna Convertion
providesthat a material breachconsistsin fithe violation of a provision essentialto the
accomplishmenof the objector purposeof thetreatyd. 163. The Courtrecallsits analysisof
theResponderds allegationsof breachat paragraphd.24to 159 aboveandits conclusionthat
the only breachwhich hasbeenestablisheds the displayof a symbolin breachof Article 7,
paragrapl®, of theInterim Accord, a situationwhich endedn 2004.The Courtconsiderghat
this incidentcannotbe regardecasa materialbreachwithin the meaningof Article 60 of the
1969 Vienna Convention.Moreover,the Court considersthat the Respondenhasfailed to
establishthatthe actionwhich it took in 2008in connectionwith the Applicants application
to NATO wasa respnseto the breachof Article 7, paragrapi2, approximatelyfour years
earlier. Accordingly, the Court doesnot acceptthat the Responderd actionwas capableof
falling within Article 60 of the 1969ViennaConventiond

Maritime delimitationin thelndian Ocean(Somaliav Kenya)(PreliminaryObjections)2017]
ICIRep3

fil23.0n 4 May 2015, Somalids intransigenceand continuingmaterialbreachof the MOU
finally promptedKenya to objectto Somali@s CLCS submission.Having failed through
diplomaticmeansthistemporaryandpartialsuspensionf theMOU wasintendedo persuade
Somaliato comply with its obligations.Shortly afterwardsjn a Note Verbaledated30 June
2015,Kenyaendedits suspensiolf theMOU. In aspirt of compromiseijt invitedthe CLCS
to proceedto considerSomalias submissionput on the condition that Somaliawould fully
complywith theagreeddisputesettlemenproceduraunderthe MOU.

124. Kenyas Note Verbale explainedthe basisfor this tempmrary suspensioras follows:
Somalid@s objectionwas a material breachof the Memorandumof UnderstandingMOU)
betweerkKenyaandSomaliadated7 April 2009,registeredvith the UnitedNationsSecretariat
on Junell, 2009,in accordancevith Article 102 of the United NationsCharter.Underthe
termsof theMOU, the Partiesareunderanobligationnotto objectto eachotheits submissions
to the Commission,andthento concludean agreemenbn the delimitation of the maritime
boundaryafterthe Commissiond

PERMANENT COURT OF ARBITRATION

Arbitration Betweerthe Republicof Croatia andthe Republicof Slovenia Croatiav Slovenia)
Case201204, PartialAward, June30,2016

fi204.The TribunalobserveghatArticle 60, paragrapHL of the ViennaConventionis drafted
in generakermsandappliesto anytreatynotcoveredoy its paragraphg and5. Theprovision
thereforeappliesto arbitrationagreementsdowever,the specificobjectand purposeof such
agreementsmustbetakeninto accounwhenapplyingArticle 60, paragrapt. [é ]

206. The Tribunal notesthat the provisions of the Arbitration Agreementreferredto by
Sloveniaconcernthe settlemendf disputegelatingto theinterpretatiorandapplicationof the
AgreementAs statedin paragraphl67, thoseprovisionsempowerthe Tribunal to settlethe
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disputebetweenthe Partiesrelating to the validity of the terminationof the Agreementby
Croatia. They do not, however,determinewhich action may be takenby one Partyin cases
wherethe other Partyviolatesthe Arbitration Agreementln fact, the Arbitration Agreement
containsno provision in this regard. Accordingly, and contrary to Slovenid@s contention,
paragrapht of Article 60 doesnot preventthe applicationof paragrapt of the samearticle.
207. For presentpurposesthe Tribunal must thereforeconsiderwhetherthere hasbeena
dmaterialbreactdof the Arbitration Agreementoy Sloveniaentitling Croatiato terminatethe
AgreemenunderArticle 60, paragraph of theViennaConventior...]

212. A dmaterial breactd within the meaningof Article 60, paragraphl of the Vienna
Conventioncould consisteither in the repudiationof a treaty (Article 60, paragraph3,
subparagraplfa)), or in the violation of a provisionessentiako the accomplishmenof the
objector purposeof thetreaty(Article 60, paragrapl8, subparagraptb)). In its notesverbales
of 30 July 2015and 16 March 2016,andin its letter of 31 July 2015to the Tribunal, Croatia
has contendedthat such a violation occurredin the presentcase.Sloveniadeniesit. It is
thereforeincumbentuponthe Tribunalto interpretArticle 60, paragrapl8, subparagraph&@)
and (b) of the Vienna Conventionand to decide whetherany breachesof the Arbitration
Agreementttributableto Sloveniacouldertitle Croatiato terminatethe Agreement.

213. To frepudiat® an agreemenamountsto a frefusfal] to fulfil or dischargeit. 176 A
repudiationof atreaty,ascontemplatedinderArticle 60, paragrap!8, subparagrapfa) of the
ViennaConventionjnvolvestherejectionof atreatyasawholeby thedefaultingparty.177In
the Tribunalts view, theright of a party to seekthe terminationof a treatyon the groundthat
the other party has repudiatedit is closely relatedto the principle inadimplenti non est
adimplendumTo safeguar@éxpectationsf reciprocityunderlyingatreatyrelationshipaparty
shouldnot be requiredto perform a treaty that the other party has clearly and definitively
rejected[é |

214.[é ] A repudiationof the Agreementasa whole mustbe distinguishedrom a purported
breachof any of its provisions,which may constitutea material breachunder Article 60,
paragrapl8, subparagraptb) of the ViennaConventior

215.Turning,then,to Article 60, paragrapl8, subparagrapfb) of theViennaConventionthe
Tribunal first observeghat Article 60, paragraph3, subparagraplib) doesnot refer to the
intensity or the gravity of the breach,but insteadrequiresthat the provision breachedbe
essentiafor theaccomplishmenof thetreatyds objectandpurpose[é |

218. It resultsfrom the text itself of Article 60, paragraptB, subparagraplib) andfrom the
jurisprudencehusrecalledthata tribunal havingto apply that provisionmustfirst determine
the objectandpurposeof the treatywhich hasbeenbreachedTerminationof a treatydueto
sucha breachunderArticle 60, paragraptl is warrantedonly if the breachdefeatshe object
andpurposeof thetreaty.[€ ]

225. Accordingly,andin view of the remedialactiontaken,the Tribunaldetermineghatthe
breachesof the Arbitration Agreementby Sloveniado not renderthe continuationof the
proceedingsmpossibleand,therefore do not defeatthe objectandpurposeof the Agreement.
Accordingly, Croatiawasnot entitledto terminde the AgreemenunderArticle 60, paragraph
1 of theViennaConvention.The Arbitration Agreementemainsn forceo

COURT OF JUSTICE OF THE EUROPEANUNION

Opinion 2/15 of the Court Free Trade Agreementbetweenthe EuropeanUnion and the
Republicof Singapore[2017] (Full Court)

f161.Finally, thelink which the provisionsof Chapterl3 of theenvisagedigreementlisplay
with tradebetweerthe EuropearnionandtheRepublicof Singapores alsospecificin nature
becausa breachof the provisionsconcening socialprotectionof workersandenvironmental
protection,setoutin thatchapterauthoriseghe otherPartyd in accordancevith therule of
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customaryinternationalaw codifiedin Article 60(1) of the Conventionon thelaw of treaties,
signedin Viennaon23May 1969(UnitedNationsTreatySeriesyol. 1155,p. 331;&heVienna
Conventiord), which appliesin relationsbetweerthe EuropeariJnion andthird Stategsee,in

respectof the applicability of the customaryrules codified in the ViennaCornventionto the
externalrelationsof the EuropeanUnion, judgmentsof 25 February2010, Brita, C386/08,
EU:C:2010:91 paragraphg1 and42, andof 21 December2016,Councilv Front Polisario,
C104/16P,EU:C:2016:973paragraph400,107,110and113)d to terminateor suspendhe
liberalisation providedfor in the otherprovisionsof the envisagedgreementof thattradeo
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Article 61
Superveningmpossibilityof performance

1. A partymayinvoke theimpossibility of performingatreatyasa groundfor terminatingor

withdrawing from it if the impossibility results from the permanentdisappearanceor

destructionof an objectindispensabldor the executionof the treaty. If the impossibility is

temporary,it may be invoked only as a groundfor suspeding the operationof the treaty.
2. Impossibility of performancamay not be invokedby a party asa groundfor terminating,
withdrawingfrom or suspendindghe operationof atreatyif theimpossibilityis theresultof a
breachby that party either of an obligation underthe treaty or of any other international
obligationowedto anyotherpartyto thetreaty.
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Article 62

Fundamentalchangeof circumstances

1. A fundamentathangeof circumstancesvhich hasoccurredwith regardto thoseexistingat
thetime of the conclusionof a treaty,andwhich wasnot foreseerby the parties,may not be
invokedasa groundfor terminatingor withdrawingfrom thetreatyunless:

(a) The existenceof thosecircumstancesonstitutedan essentiabasisof the consentof the
partiesto be boundby thetreaty;and

(b) The effect of the changeis radically to transformthe extentof obligationsstill to be
performedunderthetreaty.

2. A fundamentathangeof circumstancesnaynot beinvokedasa groundfor terminatingor
withdrawingfrom atreaty:

(a) If thetreatyestablishes boundary;or

(b) If the fundamentakchangeis the resultof a breachby the party invoking it eitherof an
obligationunderthe treatyor of any otherinternationalobligationowedto any otherparty to
thetreaty.

3. If, under the foregoing paragraphs,a party may invoke a fundamentalchange of
circumstanceasa groundfor terminatingor withdrawingfrom atreatyit mayalsoinvokethe
changeasagroundfor suspendinghe operationof thetreaty.
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INTERNATIONAL DECISIONSOF COURTS, TRIBUNALS AND OTHERBODIES
PERMANENT COURT OF ARBITRATION

Arbitration Pursuantto The Agreemen¥or The PromotionAnd Protection Of Investments
(GovernmentOf The United Kingdom Of Great Britain And Northern Ireland v The
PlurinationalStateOf Bolivia) CaseNo 201315, Award of the Arbitral Tribunal, August30,
2018
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f614.Finally, commentarynumberl4 notesthat Statepracticeandjudicial decisionssupport
the view that necessitymay constitutea circumstancerecludingwrongfulnessundercertain
very limited conditions. The casesshow that necessityhas beeninvoked to precludethe
wrongfulnessof acts contrary to a broad range of obligations, whether customary or

conventionain origin.

In particular,to emphasizéhe exceptionahatureof necessityandconcernsaboutits possible
abuse article 25 is castin negativelanguage(@Necessitymay not be invoked... unles$). In

this respecit mirrorsthe languageof article 62 of the 1969 ViennaConventiondealingwith

fundamentalchangeof circumstanceslit also mirrors that languagein establishing,in

paragraphl, two conditionswithout which necessitymay not be invoked and excluding,in

paragrapl?, two situationsentirely from the scopeof the excuseof necessityd
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Article 63

Severancef diplomaticor consularrelations
The severancef diplomaticor consularrelationsbetweenpartiesto a treaty doesnot affect
thelegalrelationsestablishedetweenthemby the treatyexceptin sofar asthe existenceof
diplomaticor consularelationsis indispensabléor the applicaton of thetreaty.
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Article 64

Emergenceof a newperemptorynorm of generalinternational law (fijus cogen®)
If anewperemptorynormof generainternationalaw emergesanyexistingtreatywhich is

in conflict with thatnormbecomes/oid andterminates.
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SECTION4
PROCEDURE

gz ¢z714

) pt 7 Bt

Article 65

Procedureto befollowedwith respecto invalidity, termination, withdrawal from or
suspensiorof the operationof a treaty

1. A partywhich, underthe provisionsof the presentConventionjnvokeseithera defectin its
consento beboundby atreatyor agroundfor impeachinghevalidity of atreaty,terminating
it, withdrawingfrom it or suspendingts operationmustnotify the otherpartiesof its claim.
Thenotification shallindicatethe measurgroposedo betakenwith respecto thetreatyand
thereasongsherefor.
2. If, afterthe expiry of a periodwhich, exceptin casesf specialurgency,shallnot be less
thanthreemonthsafter the receiptof the notification, no party hasraisedany objection,the
party makingthe notification may carry out in the mannerprovidedin article 67 the measure
which it hasproposed.
3. If, however,objectionhasbeenraisedby any otherparty, the partiesshall seeka solution
throughthe meanandicatedin Article 33 of the Charterof the United Nations.
4. Nothingin theforegoingparagraphshallaffecttherightsor obligationsof the partiesunder
any provisionsin force binding the partieswith regardto the settlementf disputes.
5. Withoutprejudiceto article45, thefact thata Statehasnot previouslymadethe notification
prescribedin paragraphl shall not preventit from making such notification in answerto
anothermparty claiming performancef thetreatyor allegingits violation.
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INTERNATIONAL DECISIONSOF COURTS, TRIBUNALS AND OTHERBODIES
PERMANENT COURT OF ARBITRATION

Arbitration Betweerthe Republicof Croatia andthe Republicof Slovenia(Croatiav Slovenia)
Case201204, PartialAward, June30,2016

fi204. However,in paragraph, Article 65 addsthat fin]othing in the foregoingparagrahs
shall affect the rights or obligationsof the partiesunderany provisionsin force binding the
partieswith regardto the settlemenbf disputes. The article thereforeexplicitly recognises
andpreserveatribunals ability, pursuanto its own mandte to resolvedisputedalling within
its jurisdiction.

206.The Tribunalhasalreadystatedthatit hasjurisdiction underthe Arbitration Agreement
to settle the dispute betweenthe Partiesconcerningthe validity of the terminationof the
Agreementby Croatia(seeparagraphl62 above).Thatjurisdictionis not affectedby Article
65 of the ViennaConventionwhich onthe contrarypreservest in paragrapl.
207.TheTribunalthereforehasjurisdictionunderthe provisionsof the Arbitration Agreement
andArticle 21, paragrapll of the PCA OptionalRules,andin conformity with Article 65 of
theViennaConventionto decidewhetherCroatia,actingunderArticle 60 of the Convention,
hasvalidly proposedo Sloveniato terminatetheArbitration Agreememnandhasvalidly ceased
to applyit.

212.Thereis no doubtthatthe Tribunal alsohasinherentjurisdiction to decidewhetherthe
farbitrationprocessasawhole hasbeencompromisedo suchanextentthat. . . thearbitration
procesannotcontinue.o

213.Croatiaenteredthe Europearlnion andthe arbitral processstarted It would haveto be
stoppedf the breache®f the Arbitration Agreemenby SloveniaentitledCroatiaunilaterally
to terminatethe Agreemenin accordanceavith Article 65 of theViennaConventiono

WORLD TRADE ORGANIZATION

Koreai GovernmenProcuremeni Reportof the Panel(6 November2000)WT/DS163/R
fi7.16.Article 65 onthespecificprocedurdor invoking invalidity of atreatydoesnotseemto
belongto theprovisionsof theViennaConventiorwhich havebecomecustomarynternational
law.o
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Article 66

Proceduredor judicial settlementarbitration and conciliation
If, underparagraph3 of article 65, no solution hasbeenreachedwithin a period of twelve
monthsfollowing the dateon which the objectionwasraised,the following procedureshall
befollowed:
(a) Any oneof thepartiesto adisputeconcerninghe applicationor theinterpretatiorof article
53 or 64 may, by a written application,submitit to the InternationalCourt of Justicefor a
decisionunlessthe partiesby commonconsentigreeto submitthe disputeto arbitration;
(b) Any oneof the partiesto a disputeconcerningthe applicationor the interpretationof any
of the other articlesin Part V of the presentConventionmay setin motion the procedure
specifiedin the Annexto theConventiorby submittingarequesto thateffectto theSecretary
Generabf the United Nations.
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Article 67

Instrumentsfor declaringinvalid, terminating, withdrawing from or suspendinghe
operationof a treaty

1. Thenotificationprovidedfor underarticle 65, paragrapt, mustbe madein writing.

2. Any actof declaringinvalid, terminating withdrawingfrom or suspendinghe operationof
a treaty pursuanto the provisionsof the treatyor of paragraph® or 3 of article 65 shallbe
carriedout throughan instrumentcommunicatedo the other parties. If the instrumentis not
signed by the Head of State, Head of Governmentor Minister for Foreign Affairs, the
representativef the Statecommunicatingt maybe calleduponto producefull powers.
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Article 68

Revocationof notifications and instrumentsprovidedfor in articles65and 67
A notificationor instrumentprovidedfor in article 65 or 67 mayberevokedatanytime before
it takeseffect.

0} d $8s
] 3 Yo oodativdd Us ~ edlebd & p ¥ wWai U alelyy o $568 UeF

GsvydUe eyod( ddie 6 b oyl U&‘JlledQSld Usde " 6 p Wm Us alhzdyU a
"YWWoesgw Uy UadbvroaslWaley Ge UUU

DECISIONSOFINTERNATIONAL COURTS, TRIBUNALS AND OTHERBODIES
COURT OF JUSTICE OF THE EUROPEANUNION

CaseC-621/18AndyWightmanand Othersv Secretaryof State[2018] Judgmen{Full Court)
fi10. It follows from the foregoingthatthe notification by a MemberStateof its intentionto
withdraw doesnot leadinevitably to the withdrawal of thatMemberStatefrom the European
Union. On the contrary,a Member Statethat hasreversedts decisionto withdraw from the
EuropeanUnion is entitledto revokethat notification for aslong asa withdrawalagreement
concludedbetweerthat MemberStateandthe EuropeanJnion hasnot enterednto force or,
if no suchagreemenhasbeenconcludedfor aslong asthe two-year period laid down in
Article 50(3) TEU, possiblyextendedn accordanceavith thatprovision,hasnot expired.
11.Thatconclusionis corroboratedy the provisions of the ViennaConventionon the Law of
Treaties,which wastakeninto accountin the preparatorywork for the Treaty establishinga
Constitutionfor Europe.

12. In the eventthat a treaty authorizeswithdrawal underits provisions,Article 68 of that
convention specifiesinter alia, in clear and unconditionalterms, that a notification of
withdrawal,asprovidedfor in Article 65 or 67 thereof,may be revokedat any time beforeit
takeseffecto
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SECTIONS

CONSEQUENCESOF THE INVALIDITY , TERMINATION OR SUSPENSIONOF THE OPERATIONOF A
TREATY

#2¢215
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Article 69

Consequencesf theinvalidity of a treaty
1. A treatytheinvalidity of whichis establishedinderthe presentConventions void. The
provisionsof avoid treatyhaveno legalforce.
2. If actshaveneverthelesbeenperformedn relianceon suchatreaty:(a) Eachparty may
requireanyotherparty to establishasfar aspossiblein their mutualrelationsthe positionthat
would haveexistedif theactshadnotbeenperformed;b) Acts performedin goodfaith
beforetheinvalidity wasinvokedarenotrenderedinlawful by reasoronly of theinvalidity
of thetreaty.
3. In casedalling underarticles49, 50,51 or 52, paragrapl2 doesnot applywith respecto
the partyto which thefraud,the actof corruptionor the coercionis imputable.
4. In thecaseof theinvalidity of a particularState'sconsentto be boundby a multilateral
treaty,theforegoingrulesapplyin therelationsbetweerthat Stateandthe partiesto the
treaty,
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Article 70

Consequencesf the termination of a treaty
1. Unlessthe treaty otherwiseprovidesor the partiesotherwiseagree,the terminationof a
treatyunderits provisionsor in accordancevith the presentConvention:
(a) Releaseshe partiesfrom anyobligationfurtherto performthetreaty;
(b) Doesnot affectany right, obligationor legal situationof the partiescreatedthroughthe
executionof the treatyprior to its termination.
2. If a Statedenounce®r withdrawsfrom a multilateral treaty, paragraphl appliesin the
relationsbetweerthat Stae andeachof the otherpartiesto thetreatyfrom the datewhensuch
denunciatioror withdrawaltakeseffect.
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Article 71

Consequencesf the invalidity of a treatywhich conflicts with a peremptorynorm of
generalinternational law

1. In thecaseof atreatywhichis void underarticle 53 the partiesshall:
(a) Eliminate as far as possiblethe consequencesf any act performedin relianceon any
provisionwhich conflictswith the peremptorynormof generalinternatonal law; and
(b) Bring their mutual relations into conformity with the peremptorynorm of general
internationalaw.
2. In the caseof a treatywhich becomes/oid andterminatesunderarticle 64, the termination
of thetreaty:
(a) Releaseshe partiesfrom anyobligationfurtherto performthetreaty;
(b) Doesnot affect any right, obligation or legal situationof the partiescreatedthroughthe
executionof the treaty prior to its termination, provided that those rights, obligations or
situationsmaythereaftelbe maintainednly to the extentthattheir maintenances notin itself
in conflict with thenew peremptorynormof generainternationalaw.
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Article 72

Consequencesf the suspensiorof the operationof a treaty
1. Unlessthe treaty otherwiseprovidesor the partiesotherwiseagree the suspensiorof the
operationof atreatyunderits provisionsor in accordancevith the presentConvention:
(a) Releaseghe parties betweenwhich the operationof the treaty is suspendedrom the
obligationto performthetreatyin their mutualrelationsduring the periodof the suspension;
(b) Doesnot otherwiseaffectthe legalrelationsbetweerthe partiesestablishedby thetreaty.
2. Duringtheperiodof thesuspensiothe partiesshallrefrainfrom actstendingto obstructhe
resumptiorof theoperaton of thetreaty.
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PART VI

MISCELLANEOUSPROVISIONS

Z KN BV
A ot TORE ¢ 2 AL E

Article 73

CasedOf StateSuccessionstateResponsibilityAnd Outbreak Of Hostilities
The provisionsof the presentConventionshall not prejudgeany questionthat may arisein
regardto atreatyfrom a successiowf Statesor from theinternationakesponsibilityof a State
or from the outbreakof hostilitiesbetweerStates.
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Article 74

Diplomatic and consularrelationsand the conclusionof treaties
Theseverancer absencef diplomaticor consularelationsbetweertwo or moreStatesdoes
not preventtheconclusiorof treatiesbetweerthoseStatesThe conclusionof atreatydoesnot
in itself affectthe situationin regardto diplomaticor consularelations.
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Article 75

Caseof an aggressorstate
The provisionsof the presenConventionarewithout prejudiceto any obligationin relationto
atreatywhichmayarisefor anaggresso$tatein consequencef measuresakenin conformity
with the Charterof the United Nationswith referenceo thatState'saggression.
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PART VII

DEPOSITARIES NOTIFICATIONS, CORRECTIONSAND REGISTRATION
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Article 76

Depositariesof treaties
1. Thedesignatiorof the depositaryof a treatymay be madeby the negotiatingStates gither
in the treatyitself or in someother manner.The depositarymay be one or more States,an
internationalbrganizatioror the chief administrativeofficer of theorganization.
2. Thefunctionsof the depositaryof a treatyareinternationalin characteandthe depositary
is underanobligationto actimpartially in their performanceln particular thefactthatatreaty
has not enteredinto force betweencertain of the partiesor that a differencehasappeared
betweena Stateanda depositarywith regardto the performanceof the latter'sfunctionsshall
not affectthatobligation
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Article 77

Functions of depositaries
1. The functions of a depositary,unlessotherwiseprovidedin the treaty or agreedby the
contractingStatescomprisein particular:
(a) Keepingcustodyof the original text of the treatyandof any full powersdeliveredto the
depositary;
(b) Preparingcertified copiesof the original text andpreparingany furthertext of thetreatyin
suchadditionallanguagessmayberequiredby thetreatyandtransmittingthemto theparties
andto the Statesentitledto becomepartiesto the treaty;
(c) Receiving any signaturesto the treaty and receiving and keeping custody of any
instrumentsnotificationsandcommunicationselatingto it;
(d) Examiningwhetherthe signatureor anyinstrumentpotificationor communicatiorrelating
to thetreatyis in dueandproperform and,if needbe, bringingthe matterto the attentionof
the Statein question;
(e) Informing the parties and the Statesentitled to becomepartiesto the treaty of acts,
notificationsandcommunicationselatingto thetreaty;
(f) Informing the Statesentitledto becomepartiesto thetreatywhenthe numberof signatures
or of instrumentsof ratification, acceptanceapprovalor accessiomequiredfor theentryinto
forceof thetreatyhasbeenreceivedor deposited;
(9) Registeringhetreatywith the Secretariadf the United Nations;
(h) Performingthefunctionsspecifiedin other provisionsof the presentConvention.
2. In the eventof any differenceappearingbetweena State and the depositaryas to the
performancef the latter'sfunctions,the depositaryshall bring the questionto the attentionof
the signatoryStatesandthe contractingStatesor, whereappropriatepf the competenbrgan
of theinternationalbrganizatiorconcerned.
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Article 78

Notifications and communications
Except as the treaty or the presentConvention otherwise provide, any notification or
communicatiorto be madeby any Stateunderthe presenConventionshall:
(a) If thereis no depositary pe transmitteddirect to the Statesfor which it is intended,or if
thereis adepositaryto thelatter;
(b) Be consideredas havingbeenmadeby the Statein questiononly uponits receiptby the
Stateto which it wastransnittedor, asthe casemay be, uponits receiptby thedepositary;
(c) If transmittedto a depositary,be consideredas receivedby the Statefor which it was
intendedonly whenthe latter Statehasbeeninformed by the depositaryin accordanceavith
article 77, paragraple).
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Article 79

Correctionof errorsin textsor in certified copiesof treaties
1. Where aftertheauthenticatiorof thetextof atreaty,thesignatoryStatesandthecontracting
Statesareagreedhatit containsan error,the error shall,unlessthey decideuponsomeother
meansof correction be corrected:
(&) By havingthe appiopriate correctionmadein the text and causingthe correctionto be
initialled by duly authorizedepresentatives;
(b) By executingor exchanginganinstrumentor instrumentssettingout the correctionwhich
it hasbeenagreedo make;or
(c) By executng a correctedtext of the whole treaty by the sameprocedureasin the caseof
theoriginal text.
2. Wherethetreatyis onefor which thereis a depositarythe latter shall notify the signatory
Statesandthe contractingStatesof the errorandof the proposalto correctit andshallspecify
anappropriatdime-limit within which objectionto the proposedorrectionmay beraised.If,
ontheexpiry of thetime-limit:
(a) No objectionhasbeenraised thedepositaryshallmakeandinitial thecorrectionin thetext
andshallexecutea proc s-verbalof therectificationof the text andcommunicatea copy of it
to the partiesandto the Statesentitledto becomepartiesto thetreaty;
(b) An objection has beenraised, the depositaryshall communicatethe objection to the
signatoryStatesandto the contractingStates.
3. Therulesin paragraphd and2 apply alsowherethe text hasbeenauthenticatedh two or
morelanguagesandit appearghatthereis alack of concordancevhich the signatoryStates
andthe contractingStatesagreeshouldbe corrected.
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Article 80
Registrationand Publication Of Treaties
1. Treatiesshall, after their entry into force, be transmittedto the Secretariabf the United
Nationsfor registrationor filing andrecording,asthe casemaybe,andfor publication.
2. The designationof a depositaryshall constituteauthorizationfor it to perform the acts
specifiedin the precedingparagraph.
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PART VIII

FINAL PROVISIONS
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Article 81

Signature
ThepresenConventiorshallbeopenfor signatureoy all StatedMembersof theUnitedNations
or of any of the specializedagenciesr of the InternationalAtomic EnergyAgencyor parties
to the Statuteof thelntemationalCourtof Justiceandby anyotherStateinvited by the General
Assemblyof the United Nationsto becomea party to the Convention,as follows: until 30
Novemberl969, at the FederalMinistry for ForeignAffairs of the Republicof Austria, and
subsequentlyuntil 30 April 1970,at United NationsHeadquarterd\lew York.
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Article 82

Ratification
The presentConventionis subjectto ratification. The instrumentsof ratification shall be
depositedvith the SecretaryGenerabf the United Nations.
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Article 83

Accession
ThepresentConventionshallremainopenfor accessioty any Statebelongingto any of the
categoriegmentionedin article 81. The instrumentsof accessiorshall be depositedwith the
SecretaryGenerabf the United Nations
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Article 84
Entry into force
1. The presentConventionshall enterinto force on the thirtieth day following the date of
depositof the thirty-fifth instrumentof ratificationor accession.
2. For eachStateratifying or accedingto the Conventionafter the depositof the thirty-fift h
instrumenof ratificationor accessiorthe Conventiorshallenterinto force onthethirtieth day
afterdepositby suchStateof its instrumentof ratification or accession.
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Article 85

Authentic texts
The original of the presentConvention,of which the Chinese English, French,Russianand
Spanishextsareequallyauthenticshallbedepositedvith the SecretaryGenerabf theUnited
Nations.

IN WITNESSWHEREOFtheundersignedPlenipotentiariesheing duly authorizedheretoby
their respectiveGovernmentshavesignedthe presentConvention.

DONE at Vienna,this twenty-third day of May, onethousanchine hundredandsixty-nine.
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ANNEXI.

TEXT OF THE CONVENTION IN THE GREEK OFFICIAL GAZETTE

EOHMEPIL THE

KYBEPNHIEQ

THX EAAHNIKHX AHMOKPATIAZ

EN AQHNAIX
TH: 23 MA'I'OY 1974

TEYX02

APIOMOX SYAAOY
141

NnPQTON

NOMO®OETIKON AIATACMA YT A_Ple. 402

Mepi xvodocws 1ijs ano 23 Maiov 1969 Zvubdoews 1is

Biéwwns nepl 100 Awalov 1@y Zvrdnxdv xai 100
a‘,’lﬁ e :r

0 NPOEAPOZ

THE EAAHNIKHE AHMOKPATIAZ

IMgotdoer ob ‘Hyetépon Ymovpyirol upBovdion, dme-

pactoapey xat Surdocopev:

106.

2
QOONETS

*Apbpov Tlp@rtov

Kupobrar xal xtéron ioydy véuou 7 &v Biéwy xal O7d
iy aytde 705 *Opyaviopod ‘Hvopévav "Efvav xarxp-
nwobeion Ty 237y Maton 1969 ZipBacis mepl wob Av-
xado T@Y SuvBnuév petd tob mpooneTUEvoy adTH TapKE-
Thuatos Gv TH xelpevoy &V TPOTOTUTG elg Ty dyyhxiy
YAGBooay xol &y petappdoet elg Ty ey Eyper g Eme-
roL:

VIENNA CONVENTION ON THE LAW OF TREATIES

The States Parties to the present Convention.

Considering the fundamental role of treaties in the
history of international relations.

Recognizing the ever-increasing importance of treaties
as a source of international law and as a means of devel-
oping peaceful co-operation among nations, whatever
their constitutional and social systems.

Noting that the principles of free consent and of
good faith and the pacta sunt servanda rule are uni-
versally recognized.

Affirming that disputes concerning treaties, like
other international disputes, shoul be settled by peace-
ful means and in. conformity with the principles of
justice and international law.

Recalling the determination of the peoples of the
United ‘Nations to establish conditions under which
justice and respect for the obligations arising from
treaties can be maintained.

Having in mind the principles of international law
embodied in the Charter of the United Nations, such
as the principles of the equal rights and self-determina-
tion of peoples, of the sovereign equality and inde-
pendence of all States, of non-interference in the do-
mestic affaires of States, of the prohibition of the threat
or use of force and of universal respect for, and obser-
vance of, human rights and fundamental freedoms
for all,

Believing that the codification and progressive devel-
opment of the law of treaties achieved in the present
Convention will promote the purposes of the United
Nations set forth in the Charter, namely, the mainten-
ance of international peace and security, the devel-
opment of friendly relations and the achievement of
co-operation among nations.

Affirming that the rules of customary international
law will continue to govern questions not regulated
by the provisions of the present Convention,

Have agreed as follows:

PART 1
INTRODUCTION

Article 1
Scope of the present Convention

The present Convention applies to treaties between
States.
Article 2

Use of terms
1. For the purposes of the present Convention:

(a) «treaty» means an international agreement con-
cluded between States in written form and governed
by international law, whether embodied in a single
instrument or in two or more related instruments and
whatever its particular designation;

(b) «ratification», «acceptance», «approvaly and
«accession» mean in each case the international act
so named whereby a State establishes on the inter-
national plane its consent to be bound by a treaty;

(c) «full powers» means a document emanating
from the competent authority of a State designating
a person or persons to represent the State for nego-
tiating, adopting or authenticating the text of a treaty,
for expressing the consent of the State to be bound
by a treaty, or for accomlishing any other act with
respect to a trealy;

(d) «reservation» means a unilateral statement,
however phrased or named, made hy a State, when
signing, ratifying, accepling, approving or acceding
to a treaty, whereby it purports to exclude or to modify
the legal effect of certain provisions of the treaty in
their application to that State: )

(e) «negotiating Staten means a State which took
part in the drawing up and adoption of the text ol the
treaty;
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The four conciliators shall, within sixty days follow-

ing the date of the last of their own appointments, .

appoint a fifth conciliator chosen from the list, who
shall be -chairman.

If the appointment of the chairman or of any of the
other conciliators has not been made within the period
prescribed above for such appointment, it shall be
made by the Secretary-General within sixty days
following the expiry of that period. The appointment
of the chairman may be made by the Secretary-General
either from the list or from the membership of the
International Law Commission. Any of the periods
within which appointments must be made may be
extended by agr t bet the parties to the
dispute. )

Any vacancy shall be filled in the manner prescribed
for the initial appointment.

3. The Conciliation Commission shall decide its own
procedure. The Commission with the consent of the
parties to the dispute, may invite any party to the
treaty to submit to it its views orally or in writing.
Decisions and recommendations of the Commission
shall be made by a majority vote of the five members.

4. The Commission may draw the attention of the
parties to the dispute to any measures which might
facilitate an amicable settlement.

5. The Commission shall hear the parties, éxamine
the claims and objections, and make proposals to the
parties with a view to reaching an amicable settlement
of the dispute.

6. The Commission shall report within twelve months
of its constitution. Its report shall be deposited with
the Secretary-General and transmitted to the parties
to the dispute. The report of the Commission, including
any conclusions stated therein regarding the facts or
questions of law, shall not be binding upon the parties
and it shall have no other character than that of re-
commendations submitted for the consideration of the
parties in order to facilitate an amicable settlement
of the dispute.

7. The Secretary-General shall provide the Commis-
sion with such assistance and facilities as it may require.
The expenses of the Commission shall be borne by the
United Nations.

EYMBAZIZ THE BIENNHZ
IEPI TOY AIKAIOY TOQN EYNOHKQN

Ta cuuBalibpeva &v 13 mapoboy SupPdoer Mépn :

AapBavovta I’ By tov Oepehiddy pbhov té@v ouvby-
x@v &v 17 lotopla T6v Sebvdv oyéocwy,

" Avayvopilovra v dhovdy adfavoubvny anpaciay tév
owbnxiy G5 TyTc Toh Aol Awaton xal dg tpémou
dvantiiews The clpyvixis petakd TGV Aadv cuvunapEewg
GVEERPTITWG TGV GUVTXYRATINGY Xal TGV XOWGVIXGY TwV
GLUGTNUATOY,

Sruetobvra, &t al doyal tic EhevBépag cuvavésewme val
Tihe xadfic Tiotewg xal Tob oePacpol Tdv Hmeoynuévwv
Trayxooplng avayvopilovrar,

BeBatolvra, &7 Sxpopal dgopdoar elg owbixag, dc
ai howmat Siebveic Buxpopat, 0% Eder va Emnbwvrar 3t elpy-
vix@y péowv xal ouppaves pd tig deydg THe Stxatoctvig
xal 100 Awebvois Awaiov, :

“Troupviioxovta &t ol daoi tév ‘Hvwpévev "Ebvév
clvar dmogaciouévor v Snutovpyfioow cuBixag Suvayer
Tav bmotev N St vy xal & oeBacuds Tév cupBatixéy
Umoypedioewy B Stvarar v Suxtnpnbi

*Eyovta O’ 8w tag deyag wob Awbvols Awaiov tig
avevproxopévag cig oy Xdpmpy 7@v ‘Hvopévov *Efvay
&g al dpyal THg lobmtoc TGV SxawpdTeY Xai abTodur-
Béoewe Tav Aadv, TH xvptdpyov tobmrog xal dvefapTn-
olag Shov T@V xpatdv, thg py EnepBdoswg elg Tag. €60
tepixag Ymobéoerg Tév Aadv, THe drayopeboews Tig dmet-
XWic § yenoews Blag xai Tob olxoupevixol oefacuob xal
mphoewg 3 Shous Té dvBpwnivey Sawpdtwy xal Bepe-
hwddy Ehevbepiiv,

MemoBbra, &t # xwdixomolnorg xal Twpoodevtixy dvi-
nrEg Tob 3 @y ouvBnxdy, frg & Oy Sua ¢
rxpobiong ovpBdoeng B mpoaydyy Tols oxomols tév ‘Hyve-
pévov "Ebvév, Og olrtor mepthapfavovrar eig tov Xdomny
ouyxexpuévas v Suthanoty e Siehvolg elphne xal
dopadetag, Thv dvdnToEy pxdv oxésswv xal Ty éxi-
revby ouvepyaoiag petald tédv Ebvav,

AwxBefarotivra dm ol xavéveg 7o ol Awbvois

‘Awatou 0& cuveyicovy va Siémouv Unripara ph pubuilé-

peva wd ta@v Swrdiewy THg mapodeng ovpficews.

Suvepdwnoay &t Té@v dxohodbuwy :

MEPOZ 1
EIZATQI'H
“Apbgov 1.
*Eappoyy) ¢ mapodens SuuPdcewc.
‘H mapolon odpfaci Epappéletar émi 7@y cuvbnxdy
petad xpaTdv.
“Apbpov 2.
Xpyotpomoroduevor Spot..

. R4

S NG TaAp S oVppP G:

(@) Awx tob 8pou wowBixn» voeitar Siebvig oupguvic
Guvopohoyovuévy petald xpatav, elg Eyypagov Thmov xol
Siemopévn G Tob Awbvoli Awaion, dveBapritog &av mept-
Aapfdvetar eig &v, dbo 7 mhctova Eyypaga xal dvelapThTes
i elduic adtig dvopaostiag.

(B) Awx 7ob Bpov mixbpwogy, «dmodoxny, «EyxpL-
own xal «mpocybenoy voeitat elg ExdoTy meplmTWOW
) obtw xahovpévn Sibvig mpakig Sia Tiig motag TO %pATOS
cuvarvel, &v 16 Siebvet nedie, dnwg Seopevly Se Tig ouv-

1. Awx 7ol

xnG.

(Y) Awx 705 8pov «mhnpeEodalovn voeitaw Eyypapov TS
&opodlag dpyiic Tob xpdrous, xabopilov &v 3 mhclova wpo-
cwma Sk Ty dvTimposhmeuaty Tob xpdtoug Sk TV Sta-
mparypdrevow, vickémnow # PeBaiwowy Tol xewévov Dup-
Ofxng, S Thv Exgpp e éoewe ToD xpdToug WS
Seopeudf Sux Tig ouvbixne # Sk v Téheowv olxodfmoTe
évépag mpakews, dvapopxds Tpdg adTAY.

(3) Awx oD &pov «mgbhakicy voeitar %) veEapT|TOS
ol ypnouw pévou Bpou povopsehs SHAwelg Tob %pd-
Toug, xata v Umoypaghy, émixbpwaty, amodoyny, Eyxpt-
o # mpooydpnow el cuvbixny, duk tig dmotag EmSidnet
v dmoBdry # va tpomomowjoy Tk Evvopx dmoteAéopate
Suatdlewv TV T ouvBixne, xatd Thv épappoyhy TGV
EvavTe 70D xpdToug TOLTOV.

(e) Awk 700 Bpov «Bramparyparevbpevoy xpdtogn VoeiTal
T xpdrog, o dmoiov ouppetéoyev elc Thv ovvrabw xal
vioBémow 00 xewévou ThHe cuvbiure.

(o7) Awx 7ol Bpov «ovuBaribpevoy xpdrtogn voeiTar TO
xpa&tog 7o émolov ouvivese va SeopevBii dr Tiig ouvBixng
avelapThtwg v N cuvbixn Etéln &v oyt # Syt

(Z) A tob 8pov «pépogy, vositar Td xpdrog Td Hmolov
owvivese v Seopeuli did tie cuvBinng xal Bux o dmotov
N Suvbixn elvoe &v loyde.

() Awk 7ob &pov «rpitov xpdrogy voeltar T xpdTos

T dmoiov 8dv Tuyydver pépog eic Ty ouvbixny.
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(6) Awx 1ol 8pov «diebvinc dpyaviouden voeitoar & Sua-
wPepvntinds dpyaviopbe.

2. Al dwrrdEers i mapaypapou 1 g mpd Ty ypTow
<@y Bpov &v TR mapobey cvuBdoer Btv Biyouv Ty yeTow
i e &ve Bpwy A Ty Eworay v Sv8eyopévag mpochap-
Gavowv elc 0 Eowtepuxdy Sixatov Tob xpdroug.

YApBpov 3.
Awcbvet Zuppoviar ph Sunintovowr clg & whalow g
mapovong LvuBdoeos.

To yeyovds 6m, 4 mapoloa odufacig Stv papuéleran
int Siebv@v ovpgevidy petald xpatdv wal EAwv Hmo-
vewévev Tob Awebvole Awaiov 7 petald v Gg e
trépwy Smoxetpévay tob Awebvolc Awaiov, 7 Emt Sicbvv

v, ouvoushoynieody cic dypugoy Timov, Sév ém-

{ e &
pealer

(a) Ty vopuxdy loybv TéGv TowdTGY GUUPWVIGY.

(B) ™hv Eoapuoyiy én’ adtév oloudimote TEY xavbvewy
~&v Beomlopévav &v 1) mapoton cupPdoet, cig Todg dmotoug
Oi dmhyovro, xatd To Awebvic Alxawov, dvefaptitg Tig
& Myo ZovuBdocws.

(y) mhv &pappoyiv i ocuufdocwe elg Tac petald TGV
*pat@yv oyéoelg, Tag Semopbvag Hmb debvav ouppwwiay
cic Tag émolag Tuyydvouv &£ toou péon Erepa dmoxeipeva
700 Awefvolig Awatov.

YApBpov 4.
M3 avadpopbrng i mapobone Zupfdoews.
Awaguiaccopévne i 2papuoyic olwvdimote xavévay

mephapBavopévey &v 1§ mapodoy cupBdset, el Todg broloug
0& Smiyovto ai ouvBixar xat Epappoyiy Tob Atcbvoic
Awatov koyérac T oupPdosws Tade, b épapuble-
Tor pévov eml owbnxév, altives cuwvwpolroyifnoay Omd
TGV xpatév petd v Béow v loyh i mapodeng cupPd-
oewg Evavtt TolTwY.

"Agbpov 5.

ZuvBixan dpurical Awebviv Opyaviopdv
xol Tuvbixon vioBernBeioon Hmd TodTwv.

‘H Uoa obpBucic Epappéleran Enl mdomng ouvbixng

? Ao

i8p\rﬂxﬁ§r Au:evoﬁl;—r’OpYakuGﬁ xal énl mhong ToradTg

vioBemnfeiong Hm° adtol, Empurxcooudvey TEHY GYETXGY
*xavévawv tob "Opyoviopod.

MEPOZX 1I
ZYNOMOAOTHZIE KAI GEZIZ EN IEXYI TOQN
: ZYNOHKON
TMHMA 1: EYNOMOAOT'HZIEZ TON ETYNOHKON
*Agbpov 6.

‘Ixavég Tév xpatév ouvopohoynoews cuvlnxd
“Exactov xpdrog xéwmnrar Ty ixavérita ouvddewg cuv-
XGV.
YAgbpov 7.
IMxnpeEovaibéme.

1. Mpbownby 1 Ocwpeitar dvrimpbowmog Toh *pdToug
Tpdg vioBérnow 3 EmPefatway Tob xewévon ThH ouvixng

mpdg Expp Ve oV ¢ Tob xpdtovg Smwg de-
opeulf) Bux ig ouvbixng, &v:

(«) &mdelfy xardAinhov mhnpetovotbryra, 7

(B) mpoxdmry &x tic mpaxTixiic T@v vdlxpepopévav
xpatdv # £ oy owbnxay, 6t fro 7 mpbBesic Twv v
dvayvapicovy Tobto dg dvrimpbowmov Talb xpdToug Sux Tolg
G¢ dve oxomodg ywpls va {nThoow Thv mapoustaoy Toh
mhnpeEovatov Eyypdpov. .

2. Qq & g Béozdg twv, ol xdrwd Bewpobvrar G5
éxmpocwmolvie; T xpdtos TwY, Xveu Smoypedicswg émt-
3eifews mAnpetovorbmyros @

() *Apynyol xpatév, [Mpdedoor KuBepvioewy xal ‘T-
movpyol Efwrepudv énl 16 v Sevepysiag amasév
Tév dvagepopdvav els v odvadw Tig cuvBiens mpdkewy,

(B) "Apymyol Armhwpatixdv *Amoctodéy, nl @ Téhet
viofethioswg Tob xeypévou cuvBixng petald 7ol Sraxmioted-
ovTog xpatous xai Tob map’ & 7 Sramicteuos,

(y) ’Avringbowmor 3 uévor Omd TGV xpatdY
ele Selvij Sukoxedy # Srebvij dpyavioudy # Boyavov TodTou
Eni 1) téher vioBeThoewg Tob xewévon auvBieng &v TR Og
dve Sraoxéder, dpyavioud i) dpydver.

“Apfpov 8.
Metayeveotépa EmiBefaiwoig mpdfews dvepyndeiong dvev

EZovaodotoeng.

Tpak avapegopévy els Thy advady owvBips, dveoyn-
Oeion o mpoohmay, uh Suvapévov v BzwenBi xxta T
P s )

&olgov 7 &g 2o TodpE

vV avtimp n =

- tog Tpdg Tobto, elvar &veu vopxol dmotehéopxatog €xTdg

2av petayeveotépng EmBeBarwly Smd Tob xpdtous TodTou.

“Apbpov 9.
TioBémnors Tob xetpévou.

.

1. “H vioBémors tob xerpévou cuvdixng yiverar T3 ouvat-
végeL AmAVTOV TEY XpaTéV, TGV UeTaoYOVTOY elg ThY éxmo-
vnow rabmg, Earpovpévng Tiig &v mapaypdew 2 mEpLTTH-
cEwg :

2. ‘H vicBémnow 1ol xepévou ouvbijxng &v Subvel Sux-
oxnéfer mpaypatomoteitar Sk TH¢ Yvipov Ta@v o Tpirwy
&V Tapbvtwy xal Ynelbvrey xpatdy, éxtde dav T %pdTy
Tabta, S ThHe Mg &ve mAstoymplag dmopasicouv vo. épap-
pboovy Sudpopov xavéva.

¥Apbpov 10.
*EmiBeBaiwaoig o0 xetpévou.

Té xeipevov owBiung xabiotarar adfeviixdy xal o
oTirby :

(@) xaza Ty Swdiaciay Ty mpoPremopévny &v TH xel-
pbve 7 cuppwvoupbvy mapk T@V &v TR éxmovicel Tig
ouBfung peteybviey xpatdv, 7

(B) Beider towdtng Sradixaciag, du ti¢ dmoypagi,
Smoypagiic AD REFERENDUM 3 povoypagic mo t@v
aVTIPOGhTWY TaY xpatdy Tob xewévon THg owbiung §
<iic Tehwiic Ipdkews tig Suxoxélewe, &v i) omolx e
xaroywendi To xeiyevov.

YApboov 11.

we ‘r;‘g éocwg npb; Bé W
e ouvBiune.

‘H ouvaivestg tob xpdrous 6mwg deopevdy Sux tig ouv-
Ofxne Sovator va 3087 Sk <fg Gmoypagic, dvrahhayis
dpydvey, Grotehotviwy ouvbixny, Emuupdasos, amodoyig
tyxplocwe § mposyweneens, 7 8’ oloudfimote Exépou cuume-
puvnuévou TpbmOL.

B

Tpémor Exppd

YApBoov 12.
Swvaivesig mpds déopcvow Sk Tig ouwbixng mapeyopévn
3 Ymoypagis.

1. ‘H ouwvaiveors ol xpatoug 6mwg 856[.1‘500?] Sv.a‘r.,f?,g
quvbixng mapéyetar Bk ThHe LTOYPAPTG TOU AVILTEOCGOTOY
70D Xp&TOUG TOUTOU, SGEXLS

(«) ‘H oubixn mpofhémer b 7 Omoypagn 0% &y T
gmotéheopa TOUTO.
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(8) TMpoxdmrer dMws, 1t & xpdty T& dmoix petéoyov
elc ™y Swmpaypdtevoty cuvepdvnoay &t §) cuvBie Ox
& <6 amotéheopa TobTo, )

(y) % mpdbeoic Tob xpdrous v& mposdday Tololtov dmo-
Téheopa elc ™V Omoypaghy, mpoximTeL Ex Tév TAnpeLou-
ciwy Tol gviimposhmou Tou ¥ EEednhaby xata Tv Siuip-
ety TEHY Stampaypateioewmy.

2. Awx tobg oxomolg tig mapaypdpov 1 :

(a) “H povoypagh &vde xewpévov isoduvapsl mpde Hmo-
YPaphy Tie ouvbixng av mpoxldy, ét Ta xpdT T& dmola
petéoyov Ta@v Sumpaypateioswy, ot ouvepdvyoay,

(8) # Smoypagh AD REFERENDUM ouvfixng Smd
GVTLTPOGMTOY  xpdToug TwdG icoduvousl Tpds GpLtoTLChY
bmoypagiv s owbiune, dav émBefuwdi mapx Tob Te-
Aevtatou TodTOL.

“Apboov 13.

Suvalveots mpde déopcvowy Sk owvbiung Exppalopévn S
avtalhayic dpydvay amotehodvrwv cuvBieny.

‘H ovvaiveste xpat@v émog Seopcubodv Sk ouvbinne
amotehovpévis & dpydvev dvtahhayévray petalld Ty,
mopéyetar, OGExLS :

(x) T Bpyava mpoPrémowy, &t % avralhayh Tev B
& ©0 dmoteMéopa TolTo, 1)

(B) v e mpoxinTy, 8t Td xpdTy TaTa CLVEPH-
ooy B @y dvraddoyny Tév dpydvey 02 ¥y T drotéhcopa
TobTo.

YAgbpov 14.

Zuvaiveows mpde Séopevoy N ouwbiwne mapeyopévy dux
Emiwphoens amodoyiic # Eyxplocwe.

1. "H owvaivesis 100 xpdroug dmws Seopevdi Sid ouv-
Ofxng mapéyeton S <ic Emxvpdicewe, bodxic @

(x) % owbixn mpoBléner &t ) ouvaivesis abrn mapé-
yeTar Sk Thg Emmupdiscng,

(B) dMwg mpoxbrrer 87 v xpd T& molx pevéoyov
cic Ty Sampayudtevo cuvepdvioay, dT § Emxdpwots
Oa slvor avayxaia,

(y) 6 avmimpbownog Tol xpdroug
owbixny, dnd v Emellafy Tig

(8) % mpblecic 7ol xpdtouc <obTov v& Smoypddn Thv
ouipany Omh Ty Emigiady ig Emixupdoswe, mpoximrel
&x TGy mhpslovsiay dyypdomy 105 AvTimpocdmoy Tou 7
Eyer dnpobi vard Ty Supxey tie Sumpayparedocwe.

2. 'H ouvaivesis 7ol xpdtoug dmwg Seopsulf dx ouv-
Ofpeng mapéyeran 80 dmodoyiic ¥ dynpiocwe Hmd Apoug dvo-
thzu; mpdg Exzivoug of émotor dpapudlovrar il tig dmi-
KUPOGEWS. !

TovToy Yméypade Thy
Emupdioews,

“Agbpov 15.
Zuvalveors mpds Séousuoy dix oudipnne mapeyopévn i
TPOGLWETGEWS.

‘H owvabveois xpdtons dmwe Seopeudi Sk ouvdiwng
napéyetar Sk Thg mpooywphoewe, bodug :

(2) % owlinn mpoPdérmer fmu %) ouvaiveos altn Sdvaron
e mapacyelf Omh Tol xpdtoug TobTov Sux Tig mpooyweh-
Gewe,

(B) Mg mpondmrer, é3u T xpd™) T& 6mola petéoyov
elg iy Bumpayudteuoty cuvepdwvoxy Tt § cuvaiveotg
a(_ﬂ‘.—n O 730varo v mapaoyehy, imd 705 xpdtoug TodTou Sui
TG TROGYWPNOELG,

(Y) dmavra 7o pépn  ouvepdvnoay petayeveotépuc,
b ) TodTn ouvalveais 0o 780vato va mapaoyelf Taps Tob
xpdtoug S TiHg TPOGYWETOEWS.

“Aghpov 16.

*Avialday 7 xatdfecic ta@v dpydvev i dmxupdiscws,
amodoyic, &yxplocws # mpocywphoswe.

*Extdg dav & mpofrémy # cuvBixn, ta Spyava 17
Emuxvpdioewe, &modoyis, &yxplosws 1) TpooyWENGES Guv-
oTODY THY ouvaiveowy Tob xpdTous 8mws Seopeuli dii
TadTNG, XATX THY GTLYQAY :

(@) Thc avrodhayig adtdv pstald @V cvpBallopévewy
*pATGY,

. (B) g xatabéosws adtdv  mapx @ Ospatopilay,

(y) ¢ yvwotonoeeng sl Ta oupBodbuever xpaty xul
ele tov Oepatopiraxa, v olrw cuvepovily.

YApbpov 17.

Zuvaiveois mpde déopsuowy md pépoug TG ouvbiume xal
Emdoyy petald Swxpbpwv Srxtdfewv.

1. ’Emouiacoopévev tév dpfpwy 19 — 23, 9 cuvaiveoic
xpdtoug Twodg Emwg deopeuly Smd pdpovs cuvbixng Twvog
3&v Snuroupyet dmoteréopata mapk pbvov Srav N cuvlinn
Emurpény TobTo ) Grav T A cupBadhbpeva xpdTY GuvaL-
vobv elg Tolto. :

2. ‘H ouvvaiveowc 705 xpdtovs 8mwg Seopevdyy S <7z
ouixne, émitpemolione Emhoyiy petald Supbpov Sxtd-
Zewv tadtng, div dnuiovpyel dmoteléopata, Wapk @ovoy
tav xatooty capis St motag éx Tdv Swrdfewv mapéyeTol
7 ouvabveotc.

YApBpov 18.

‘Troypéwotg mepl pi) &mootepnoews cuvbiung Twdg ToD
dvtixetpévon xal Tol oxomob Tng wpd Thg Oéseds A<
& loydt.

To Kedtog Omoypeolror émwg dméoyy éx mpdizov,
altves 0’ dmeotépouy onBipuny Twva ToD dvrixetpévou 2l

oxomol TadTNg Godxig

(x) Sméypage iy ouwbixny A mpoéPyn g &w@)‘a@v
bpyavey dmotehotviwy cuvbipy Omod Thy émqa'))‘a;t‘: s
Erixvpdicews, &modoyiic ¥ éypioews, ép  daov d&v ir,zﬁr,--
hooe Ty mpébecty tou va xatasty pépog Tadng, 7

(B) Eedipwoe iy ouvaiveow mwg deapevli Sue g
ouwvbixne dvide Tic meptdSov Hrig mponyeitan Thg Béocws
v Loyt iic ouvBipme xad Smd ov Bpov Gt 7 Srxducacix
altn 3&v Oa xabuotzphioy ddiaroroyfTeg.

ENIOYTAAZEIZ
"Agbpov 19.

Auwtinworg Erturdiemy.

—
, “Ev rpa"ro:, Sdvara, ®awd Ty '.'moqlrpatpﬁ'v, Emunlpwaty,
amodoyny, Eyxprowy owlixne # mpooympnoty elg abTAY, V&

’

Surundioy émgilafy Extdg dv :

(o) % dmpbhabis &mayopederar Hmd Tig ouvdixng,

(B) # oubixn épily, 87 pévov xabopilépevar Emipy-
MEew, clg g Sty mepthapBdvetar § &v Oépatt Emeihabic
Sbvavtar va yivouy, 3

(v) elg mepmtdong py dpmmroboag el Tag VRO TXpA-
Yoagoug (a) xai (B) 4 emepdhatig clvar dovpPifacTtog mpds
7O aviikeipevoy xai TOv oxomdv Tig ouvbixne.

“Aglgov 20

Arodoyn Emouidfewv xal dvtipproeig el TadTag.

1. "Emgidabic pntéic émirpemopdvn dmd tig ouvBixns
obdepiay uetayevestépay dmodoyhy Umd T@v dARwY OV
Badhopbvewy xpatév amartel dxtdg dav ) ouwbixn olrws
optly. .
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2. "Eav &x 10l mepuwptopévou dplua tév xpatév i
émoin petéoyov el Ty Sumpaypdrteuow 5 wal Tob dvri-
repévov xal 765 oxomol owBixng Twbe mpoxdmey fm 4
dguapoyh Ti¢ oubinng v 7 GAdTnTy adtiic, petald hov
Gy pepdv amotedel oboLidy mpobndfeay tie cuvawéozwg
&uirs ExdoTo ToUTWY Tds Séousuoty Sk Tig ouvbiung, %
drmpbhakls amoutel dmodoyiy U9’ Bhwv TV pepdv.

3. "Edv ouvBixn i dmotedel iSputidy mpiZw diebvoiic
beyonopol xad Ewtde v dMhog Gpiletar, 1 Emepllakig
dmn::i 'r'h,v amoSoyy Ord Tl dppodion bpydven Tob dpya-
vouob TodTou.

4. Elg mepimtdioeg pn dumntodons el tig dvotépn
mapaypapous xal &wtdg &av 1 ouvdixn dwg bpiln :

(x) "AmoSoyh Ond Etépou cupBaihopbvon xpdtoug Emi-
ouhdieds Twvoe xadotd To Emguiacabusvoy xpdtos; uépog
=iic ouwlixne &v oyéoer mpde adtd T Erepov xpdrag Ev 1)
oubin elvan &v loybr % Godxig tifzton &v loyd pevadd
TGV kpATGY TOUTWY.

(B) Avrippmorg Smd Exépou cuuBadhopbvov xpitous &is
dmpihakiv Tiva 8y dmoxdsier Thy Ofow iz oulipeng v
loydt GG mpdg T Suxtumobvra ThY dvtipanoty xad THY Emi-
QuhaEw xpdty xtde dav dvrifetoc mpdlzors cupids Expat-

et Hmd b Swtumdoavros Ty dvtippnow wpdTouE.

(y) Mpakis exgppalovox iy ouvaiveow xpdrous Twwbds
imag Seopevd Sk tHe cuvdnung xal wephapBdvovsa Emi-
Pihakw, loyder 4’ fig &v TodMdyLoTov Evepov oupBadhbpsvoy
xpdrog GmadexBf Ty Empihativ.

5. Awx todg oxomods @y mapaypdowy 2 xal 4 xal dxtde
v ) owBipen &ag bpily, Emgirabic Tic Bewpeitan G
yevopdvy dmodexty) Umd xpatoug Twés, &v Tolto v &n
dturdoer dvrippmow elg Ty émgihafw elte uéyppr TS
fumvodic 12uvvon meptéSon md i clg Tolto dvaxowvam-
oewg i Empuidiene cite péypr ThG fpepopnviag xxtd
Ty bmolay EEéppace Tiv ouvaivesiy Tou Bmwg Seopevdi
duak tiig ouvBiumg dav abtn clvar petayeveotépa.

YApbpov 21.
Nopixal cuvémeinr Empuidieny xal AvTLppHoEWY
elg Empurdters.

1. ’Emgidabig loydovon v oyéoe mpbg Evepov pépog
ovpedves meds Ta dplpx 19, 20 xai 23 :

() Tpomomoel Sux 7o Emguhascbysvoy xpdtos, &ls T3
et ol Evépou Exeivou pfpoug ayéocic TOU, TG SLI’.G.EEI.‘G
Tig ouBfumg elg g moiag dpopd 7 Empihal, #avd
TV Extacw Ty wpoBhemopévny Vo i émguidiews xal

(B) Teomomowst xata Ty ‘adviy Exraowy o dxrdlen
Tabrag S T Evepov éxeivo pépos tlg Tag oyéoeg Tou peTX
700 Empulacoopéuon xpdTous.

2. "H Emotrakic 8tv tporomoit g SuxtdZers Tiig ouv-
Oipne Sk ta @ péoy elg Tag peradl Tov oyéosis.
‘3. "Otav xpdtog 6 6molov SieTimwoey a’w-rippnr{w s_lq
™y Emobhay Stv dvretdyfn clo iy Oéow &v loyde ¥
owbixne petald adtol xal Tob EmipuAxcaouévoy xpdToug
ol Swrate clg dc dpopd 7 Emolhaiic 8y éq;ov.py.‘é’;owm
uetald Tév bo tobrwy xpatdy xatd THY EXTAG THV Tpo-
Bremopéuny dmd g émpuidiens.

YApOgov 22.
"Avidmerg dmguidEewy xal dvtipphioswy elg Emguidics.
1. "Extdg v % owliixn dhws Gpiln, ém?ﬁ)a:ii; g
Slvaton vo dvohg0 dva. mhowv oTLYWRY wpls Vi ElvaL

avayxado §) cuvaiveoig 100 xpdtovg Tob drodeyBévrog Ty
Empiativ. 2

2. *Extde v 4 oudixn nwg 6piln, &vrippv;clv.g zlg
Emoldaky Sdvatar vi dvaxhnlf dvi mAGEY GTUYWLAY.

3. "Extdg tav 4§ oubiun d0wg bpily, § &g oup-
povnhy :

(x) ‘H dvirners® dmouadizas loyder & oyéoet mpds

Etepov cuuBdhduzvoy xaxTo; pévoy GTav ¥ Wvaxobvesis
A .

™3 &pdy dmd Tod xpiTou; TodTou.

(8) ‘H avindnors & 5203 stz Empihaiy iy ubvov
. H koS avTioonazes sis EmpihaZy logist 1
GTav f avaxeivesiz Tz EApdy Ord Tl utumdsaviog
s =
v Empihaiy xpdTous.

“Aglpov 23.

Awxdixacia dpopdox sig

Tag Empuidie.

1. “H émolhaii;, 4 onth &madoyy <hs émguAdizws
xal 7 dvrlppnowg el Empdihaiy Tvi dfov Smws Suxtumdv-
T Eyadpws xxl xowomowdvrae wads T cuulaihdpzva
%pdTn Sixarodusva Vi pItasfowv Ths ovdfKns.

. ? ’Eiv' 8L~:,*.Jn_:b‘)q Tk Ty Omaypapiy s evdiens
Umb Ty Empihxiv Tic émumpdsiws, dmodoyis i yxpi-
czng, 7 Empbiakig dov rws Em3eBundf pyris Smd Tob
EmLPUAXGOOUEVOD XOXTOUS XATX THY GTLYRNY %X THY Omotay
mapéyet Ty cuvaivialy Tou Amws dzouzudf Six Ths ouvdi-
#7jz. "Ev towdty mepumtdsn 6 dmoddally Ocwpeitan GO
yevouévn xxtk THy fuspopnviay tH; EmBBudszd; T

3. Pr,"i; o”lmgnﬁ, émz;h’s’,zm; 7 dompphizzn: wphs Txi-
™Y, Og yavbusva wpd Thg emBsBatdcewg Tig Empuidizng
3 dmatoly émBzBrivsiy.

4 ‘H dvixdqsg Emouidizw; 7 avrippnasns
POMEw déov mws SutumeBilv Eyypdpus.

9 oy
glg em-

TMHMA 3: OEXIZ
E®APMOI'H TON

EN IXXYi KAL [TPOXQPINH
STNOHKOQN.

*Aplgov 24.
Oéaig &v loyh

1. ‘H ouvlixy <ifzvor &v oy xata tov 7pbmov xad
xat THY fuepounvioy v abrn mpofhémay 7 ha euppwviag
TOV PITAGYLOVTOY ThG Suxmpaypateloews xpaTdv.

2. "Eneider toradis Suxtaizws 1) ovppoviag i cuvbixy
Ti0etan &v loyde €090 by 9 ouvadvzoug mpdg désuzucy 8
adtiic mapzoyéln 99’ dhwv T@v psvasydvrey el THy -
TPUYUATIVOW XDATEY.

3. ‘Ocdxis 7 owvaiveois &vdg wpdtoug fmws; deopzudj
dx tig owbixns wagéyzTae iy fuspopniay pstaysve-
otépav Tig Bészws v loyh TadTg, abTy Seopshst 6 xpk-
Tog ToTo &mh THS &v Abyw Nuzpounvixg, Ex7Hg v EAALS
Gptleran &v 17 owbiuy.

4. Al BuxdZes tic ouvbiune, al moian Suaxavovilovy
T The tmPeBurdotwc 70D Ty TadThg, TIY TRQOYTY
Tic owaéozwg TGV xprT@v Gmws dsopeufodv S tig
ouvlixne, Tov Tpomoy xal Ty fuspopnviay Bészws &v oy
cadTng, Tas dmpuidies, ta xabfxovt T6h Oepatopdiaxog
&g wal Frepx Oépxta dvaxdmrovia xxt aviyanr Tpd Tig
Béozwg &v logde Thg 6907uns dprpudlovea dnd Tig vio-
fethosws 700 xstpévon.

YApfgov 25.
Mgosmewd "Eguopoyh.
1. 2uvbipen ¥ wudpx ouliens dpapubletar
pwdg & dvauovl A5 Evipizwz Thg loydos ad
(o) Eav 4
(B) &v =& petacybviz Thg Sumpaypateiozes %pdTy
oftw ocuvepdvroay %1t v Tebmov.

TROG~

owidixn abty oftws Gpily ¥

2. "EZupéozst 77z mepimtdiczos xal fv i owbijey -
hog Spiler # vl v i ustasybvra <hg Sumpxypxtsd
605 wpETH ANAGS GWEPOVAGRY, 1 TE0o0EWT QALY
i ouwliune 7 tuipatos ewbixgs Gs mpbs Ev xpazosg
zepuatileTar v TH %p%T05 TOOTG xowomathon &g TR A
%odTh, UeTaZ) T@Y 6moiwy f owlinny dpapudlerae mpocw-
e, Ty mpblesiv Tou vi uh xatasth pépos cig ThY ouv-

’

KNV
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MEPOZ III *

EEBAEXMOZ, E®APMOT'H KAI EPMHNEIA TON
ZYNOHKOQN

TMHMA 1: THPHZIZ TQN EYNOHKQN

“Apbpov 26.
PACTA SUNT SERVANDA

‘Exéotn ouvbinn év oy, Seopsier ta els admhyv oup-
Badhbpeve pépy xal Séov v Tmpftar xadj TF wiorew

“Agbpov 27.
"Eowtepdy Alxaov xal themoe tév ouvbxév.
Té oupBaddéuevoy év 1) ouwbixy pépos Biv Slvatar va
tmuadeolly tac Swxrdfes Tol dowtepixol Tov Sxalou dg

Sukarohoyiav S Ty py On’ abtel thenow Tig ouvBirne.
‘H Swirafic abty 8&v Blyer 16 dpbpov 46.

TMHMA 2: E@APMOI'H TQN ETNOHKOQN
*Apbpov 28.
M7 dvadpopuen loybs va@v  ouvByudv.

'EEaipéoey tiig mepimtdiewg kol v Gplovtatar Sukpo-
pog mpébeotg, mpoximrovon &x g cuvbipong B Edwe g
al Satafers Tig ouvbhixng S&v Seopedovy Ev pépog 8L’ olav-
8fmote mpakwv 7 yeyovbe, o dmotov fhafe ydpav 7 olav-
8Ymote navdotacw ) dmolx Emaveev bgiotapévy, mpd Tig
fuepopnviag Béoewg tiig ouvbipe &v loxd dc mpde Toiito,

“Apbpov 29.
"ESagued Epappoyd g ouvbipoe.

*Eaupéoer T mepintdioews xad #iv dplotatar Sidgo-
pog mpdleas, mpoximrovon &x s cuvbixng 7 EAhwg Tag
7 ouvlipen Seopeler Exastov pépog Eml dAoxdfipou Tol 254-
PoVS Tou.

"Apbpov 30.

*Eqapuoyh Swdoyiéyv ouwbnudy dvagepopévay elg w6 adtd
avTixetpevov.

1. Evpgdves w6 dpbpe 103 tob Xdptou tév ‘Hveapbvay
"Efvév, ta Subpata xal al bmoypedonis Té@v xpatav
Tiv oupBarhopbvey eig Sudoyixas ouvlixas, dvapepopbvas
elg b adtd dvrixelpevoy xabopiloviar xatd tdg xarwrépn
TAPAYPAPOVS

2. "Ore 7 oubiun &piler 87 Imbxevron elg Tag SuardEers
mpoyeveatépaug f petayevestépas anbixne 7 G Sdv Aa E8er
va Bewpfirar doupBifactos mpbs abrds, mpobyouv al Sux-
wakerg The owbipng el iy dmolay yiveran % dvapopd.

3. "Ote dmavrec ol oupPadhbpsvor elg Tpoyeveatépay.
ouBixny Tuyydvouv Emiong cupPaihbuevor el petayeve-
atépay Tolabtyy, THe mpdmig £ abrév pi ratopynbeiong
i dvaotahelons, ouppdves mpds T4 dplpey 59, § mpoye-
veotép ouvbin dpappletar xaf' & pérpov af Sixtdbeis
Tabmg B&v ouyxpoloviar wpds Tag Swerdbes THg peTaye-
veatépag ToldTng.

4. "Oze (v& ouuBadrépeva péen) clc Ty petayeveoté-
pav ouvliiqy 8dv Tuyydvouy dmavta & cvpBudhbueva elc
iy mpoyevestéoay ouwlipony péey :

(«) “lToyder 4 Sdrabis T dg Sve mapaypdpou 3 Suk
T oupPahrducve péen els dpgotépac tag ouixac.

(B) Mezakdh xpdrtoug oupfeaddopbvoy sis duporépas tag
oulbixas woal Etépou ouuBaihopivon els pvov piav EF
abtdv, 1o dpoiBaia alt@v Suendpate xal Imoypedioelg
Biémer ) ouvbipn ele Ty dmolay dughrepa T *paTy Tuy-
Advowy cupBaddbpeva pépy,.

5. "H mapdypapos 4 8&v Biyer vo &pBoov 41 % olovdi-
mote Uimnua agopév els wiv AEw # el Ty dvagtoriy
Aerroupylae Tig ouvBieng, xatk 16 dpfpov 60,3 olovdimors
Cienpa ebBivng o omofov Hflehe mpoxdler 8 & xpdra:
& i ouvepchoynosws 7 Tic Epapuoyfic ouwbinog 4
Surtdles T dmolag Tuyydveuv doupBifacTor mpdg Tic
bmoypedioeiy Tou Evvm Evépou xpdrous Buvduer vépa
auvlipene.

TMHMA 3: EPMHNEIA TQN EYNOHKON

“Agbpov 31.
Tevixde xaviv Eppmvelas.

1. “H ouvbixn 3ov va Epunvebnran xadfj T niorer oL
Pivag Tpde TV cuviify Bworay frig SiSetar elg tods fpouc
i owlipong, &v 16 ouvbhe abtév xal Gmd T @dc ol
dvtueetpévon xal tol oxomod Tng.

2. To olvorov vic owliipens; 8id <obs oxomobs Epur-
velag Tabrig, dxtbs Tob xewévon, mepéyovtog T8 mpooitoy
xol Td TapapTARAT @iThg, mepapBdver :

() Naoav ouppaviay oystuchy mpds wiy ouvBiny, finic
ouvapohoyily petald Shov Tév pepdv, én’ edraply i
ouwvdpews g ouvBipog. ’

(B) Hav Eyypagov, to bmolov cuvetdyn S’ &vdg § mheté-
v uspisy &v oykost mobe Ty otvaty Tie o,
Gmolov Eyéveto dmodextdy Omd Tav ENhwv pepdv dg Fyypa-
pov oyemlbusvoy mpde THY cuvBixny.

3. "Ouob petd tol cuvéhov Tig owvlipeng oy va Aap-
Bavevrar O’ S :

, (x) Méox perayeveotépa ouppavia perald Tév pepiv
agopion elg Thv Eppnvelay Tig owbiung 3 Ty dpagpoyiy
T@v St v TadTng.

(B) Maox perayeveotépn mpaxtund) dxohoubneion Hmb
Tév- oupPaiiopévay pepdv xata Thy dpapuoyy Tie ouv-
Eﬁx'qlq 7 dmola oUMGTE cuppeviay adtév dg medg THY -
ety Todne.

(¥) "Amavres ol oyerinol xavéves ol Awcbvolic Awaion
ol Egopuolépevor els tdg perald t@v cupBalhopivoy pepiv
oyéaes.

4. EiBuch &woux Sivaran v 3607 cig dva Gpov av wpo-
ximy b adeh Firo 9 mpdbeais tiv cupBaihopbvey pepdv.

“Apfpov 32.
Zvpmhmpopati péou Sppnveiag.

Abvaron v& yivy mpoopuyd) els oupminpopatixg péax
Epurnvetag, mephauBavoudvey TéY TpomaproXELAGTIRGY THE
onbipne dpyaouiy xal tév mepotdoswy by dg cuvhpl
abm, mpoxeipbvou vi EmPBeaiwbf 4 Ewow 1) mpoxdmrovcn
x g Epapuoyiic To0 Spbipou 31 % mpoxzévou v& meoo-
Biopuali §) Eworx, &v mepirdions %2l Fv 7 xark 15 dplpov
31 épunveta :

(o) "Aghver iy Eworav doag B dpavi.

(B) ‘O8nyet eic dmotéheopa, 76 Smotov TuYdvEL TTPO-
Bijwg dromov ¥ mapdhoyov.

“Apbgov 33.
‘Eppnvela ouvbuiv EmBeBarovptvor ele Sto 7 megrogo-
Tépag yYAMoGAUs.

1. "Ore % ouvbiny xaréory adBevriny elc Sbo # mhActo-
vag YMooag, th xelpevov tadtng Tuyydver £ loov adbev-
'ruv.éw' el ol:mvs'hnn-m TGV yhwosdv tobtwy, Extdg fav 7
aubipen Goily § i oupBadréueve péen cuppavedy, &t

mepumTaoeL SuioTapbvey Yvidy dptopévoy xslpevoy 04
npoéyy.

2. Kelpevov ouvbipens elg yAdooay evtpav Exctvov el
dg EmePeBaidiln Bewpeitar adflevrixdy eipevoy pévov av
A oulipey oftog Gpily H o péen oltw auvepdvnoay.
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3. O dpot Tiig ouvipne vooivran die Efovres ThY abriy
Evouay elg Exaotov ablevrindy xeipevoy.

4. *ERoupboer Tig mepintdocwe xad’ v mpodyer  dpr-
apévov xebpevoy, xate THv dg dve mapdypagoy 1, bodnc
sUyxpLolg TV adBeviiév xepbvoy dmoxaninre, Srxpopay
édwolag, pi) &delmovcay x g oupuoyic Tév dpBpey
31 xail 32, 0 vioBer07 % Ewoux fimig *xahbTepoy oupBiBa-
Lo 7o xelpeva, AapBavopdvon On’ Bl 7o dvrieepévoy
xai 105 oxomob THg ouvbiune.

TMHMA 4 : TYNOHKAI KAI TPITA KPATH
“Apfpov 34.
Pevixdg xavdy dpopdv eig & Tpita Xxpdty.

‘H ouvbipen 8y Snuoupyel dmoypedon 3 Buxardpora
B Tpitoy xpdtog dvev Tiig ouvawészdc Tov.

YApBpov 35.
Zovliixar ouvotdon broypedose do Tpita *>paT.

Anprovpyeitar Smoypéwois Sik Tpitov xpdtoc & Surrd-
Zewg ouvBiung &av abry Tuyydvy % mebeoic Ty oupBai-
hopévev pepiv xad td Tpitoy xpatog GmodexB7 TadTny -
Thg xal Eyypapwg.

YApfpov 36.
Zulijxar ouviotdon. Swondpata dix pita xpdty.

1. Anpwovpyeiton Suaiwpa 8uk Tplrov xpdrog &k Sux-
tafews ouliung éov o oupBaiibueva oy Emdidxouy
%3 radrne Ty Exydpmow Suxadpatos elg Tpitov xpdrog
7) elg bpdda xparéy eig Ty bmolav TolTo dvixet § elc drav-
T T %pdTn %ok T TpiTey TorobTov ovyxatiferar. ‘H ouvai-
veos abmn texpatpetar ¢’ Goov 8dv Umdpyer Evdeifig mepl
Tol _avriférou, &xtde dov dAwg Gpily ) ouvBxn.

2. Td xpdrog o bmoiov douel dualwpa xat’ Epxpuo-
Yhv i mapaypdgov 1, mpoxewpévoy v& doxhon 16 Sxale-
pax tobto droypeobrar va oeBachi Todg Epoug oiﬂv';; mpo-
BMémovran &v 77 ouvbipky B Snpiovgyobvrar cuppdvas T
owlixy. -

YAgbpov 37.
"Avéxhnarg ¥ tpomomolnols dmoypedoeay ¥ SuarwudToy
Tpltwy xpatdy.

1. "Ev mepurtdioer dnpiovpyiag \'moxped)o‘z‘(ng Sux 'rpiror
%pdrog, xata 6 &pBpov 35, abry Sdvatar va &vax)a!Or‘ 7
va TpomomomBf T cuvouvécer T@v oupfodhopévay &y i
ouixn pepdv xai Tob TpiTou xpdroug, ExTdg v mpoxl-
T b Tabta ENAWG ouvepdvoay.

2. ’Ev mepimrdioet Snpovpyiag Suardypatos 8!.,5‘!. 'rpr'.-rol:
xpdtog, xata 10 dplpov 36, Toiro Sdv Svarar v’ mv‘am)\'qﬂ‘_r,
7 v& tpomomondF md tév cupBarhopévey peply & mpo-
xbTy bt ouvepavily émwg TO Suaiwpa ToiTo Wi Hmé-
xevta elg dvdxhnow ) Tpomomolnow dveu Tig cuvawésews
w00 Tpitou xpdroug.

“Apfgov 38.
ZupBatinol xavéveg Omoypeobvrec Tplta wpdktn EDuuxds.

Od8epin Sudtakis tav dpbpwv 34 - 37 xwhier xavéva
Eayyerbpevoy el ouvbixny brwg xatxoTh l'mgxpsmrufb;
ddk wpitov xpdtog dg Buuixds xaviy tob Arefivoig Auaxioy
dvaypveptlbuevos g tololitoc.

MEPOX 1V.
TPOIOIMOIHEIE KAI ANAOEQPHEIIE
TON EYNOHKQN
YApbpov 39.
Pevixdg xaviy Tpomomorficews &V cuvlnuéy.
‘H ouvbipnn Sdvaron vi tpomomoundfi xatbémy cuppw-
viag tév ovpBaddopéveyv pepdv. Of mepieybpevor siz o
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Mégog 1T iz cupfdosac vavéveg ioydouy elg plav Tol)-
Y ouppeviay Exths day Ehag Gpily 7 ouvbie.

“Agbpov 40.
Tooronoinoi modupspiav cuvBnudv.

1. "Exzds v 4 ouvBien $neg 6piln 7 Tpomomoinaig
Ty mohupspdv ouvlnxdv 0% Siémztar Smd Téw *xotoTésw
TAPAYPAPWY.

2. Misx wpbracs pomomofoews mohupepols  cuvli-
e petadd Bhav Ta@v pepdy Séov dmag XowomoLftar eig
dmavio T oupBaihbusva uépn, Exaotov Tév Emolwy Suan-
oltan va cuppetéyy

() Elg vy 3qdw dnogdozwg énl tiic Sofioopévng cis
TRV TROTAGY TabTHY cuveysixg.

(B) Eig va5 duxmpaypxrsiszic xal cuvopordynowy olas-
8imots ouppuviag mpde Tpomomoinow i ocuvlixye.

3. "Exactov xpitoc Suearodpevoy v dmotedi pépog els
ouwvBipeny Svazo éniong va xatasth uépog Tig ouvBiung
O3 adty tpomomoicitar.

4 Td adppovoy toomomorficews Sk Scopsizt olovdy-
TOTE %pdT0s 76 molov dmotehel 3y wéosg Thg cuvBinng
xal 8¢y vabiaraton pépog tadron. Qg pds Td XpdTOG TOU-
7o Spappbletan | mapdypapos & (B) tod &pBpou 30.

5. Olovfimote xpdtog & émolov xabiozatar uépog elg
Ty oy pera Ty Bésw &v iyt ol GUULPWVOL TPOTO-
moosws xal 3&v dxppdler dudpogov madBzowy Bewpeitar :

(x) uéoog g ouvbinne dg abm érpomoroifly,

(B) wépos i un tpomomornBsiong owbins & oyéoet
mede cuuBaiibuevoy v Tf ouvbixy péoog, ph Seopeubucvoy
5md 7% euppdvoy Tpomomorfosws.

"ApBpov 41.

Zvpgovia mpds dvaBedpnow modpspdy ouBnudy psratd
Gpropdvev pbvey &x iy pepidv TadTng.

1. Abo # mepronbrepn GuuBadrépsva péon el mohvpepd
oulipeny  Sivavrar va  Guvopohoyhsouy Guupwviay sl
dvafewphiozw; petalld tov i mohupspols ouvBixys, dp’
foov :

(2) 7 Bwvarbeng towxbrng dvaBewpioews mpoBrémeta
&v 17 owvliuy,

(8) % & héyw dvalfedpno Stv dmayopsiztar Hrd g
cuvifuns wal :

(1) 8ev Biyer o Suadpara drva Eoww & dvtioup-
Barhdpeva pépm Suvduz: tig oubiung # watd Thy doxnaLy
TobTeY,

(w) 38 dvagépstar cls Buktaiw, mapbuxhiory &x s
omotag Tuygdver doupBiBrotos mpds Ty droteheopatinhy
Thenow Toh dvreiudvoy xal 703 oxomod Tic cusBfnne
& 1) ouwbhe Tade.

2. Extds &v f oubipn Ees Gpily, bz mede v
dutralw Tijg mapaypdpon 1 (1), 7 & Abyw cupBaliducva
uéon Séov drws yvwotomoloby elg tolg dvrigupBadihopévoug
Ty mpbleoly Ty wepl ouvdlews ouppeviag xal mepl 3
avaBewpiozws elg Ty émolay adty dvapépstar.

MEPOZ V.

AKYPOTHE, AHZIX KAI ANAXTOAH THE E®AP-
MOTHE TON EYNOHKOQN

TMHMA 1: PENIKAI AIATAZEIZ
YApBpov 42.
"Eyaupbs wal thonowg &v oyt tév ouvbxdy.
1. 'H &yrupbrng aubiwng ) i owvauvésswg xpdtoug

émog Seopendy Sk tadthg Sdvatar va dupoBntBody wévay
xat’ Epappoyiy Ty Stdfewy Tie magolons cupPiacws
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2. ‘H 2 ouvlifpens, § raayyehia tadme 7 &rmxn'::
enawe pépous & adtiig, Sivavrar va éméaBouv pévev s
Epappoyiy Thv durdiewy thHe owiung ¥ <iic mapobong
oupBdocme. ‘0 adtdg xavéw loyder xal Sk thy GvaoToRTY
Tie Epupuoyiic Tic ouvbixme.

, "Apbpov 43.
Troypedoe; EmPurhdpevor Imd ol A'wﬂvoﬁq Awxiov, dve-
Eaptitws the ouwlixng.

H duupbrng, § AfEig xai 7 xarayyerla tic ouviinne
# anoydenois uépoug €5 abrig xal N dvactold) épapuoyiic
Tabmg, mpoyparomoiebuevar Suvdper Tiv Sutdbewy g
oulipene 7 Thg mapodong oupfdoswg, abdhac Biyouw iy
Imoypéwoty 10D xpdtovg Brwg Exminpol olacdimore bma-
ypedroei SudapPavopbvas &v oviun, els iy dmolay xatd
T8 Awlvig Afxaiov 0 Omfyeto T wpdroc, dvefupTirws
Tig &v Adyw ouvBixme.

“Apfpov 44.
Awxywpropds Setdbewv suvbipme.

1. Awalwpx xpdtous, dmoppéov éx i ouwlhung, #
#x 7ol dpbpou 56 ¢ mapobomg cupPacews, Bmwg xaTay-
yebhy, dmoywphoy ¥ dvastelhy Thy layby ouvBipeng Shvara
v downdf pévov v oybost mpdg Gxéxdmpov Ty cuvipogy
Exrde dav &hhag abmy opily H T pépy dMhwg ouvepimony.

2. Abvarar va: yivy émixinag Adyou dxupdioews cuvli-
wne, MEcwe Tadmg, droywenasus pépoug € adtic, §dva-
atodFe quppoyic T ouvBiog, avayveplopbvon imd Tig
rapotone ovpPdoews, povov e mpdg Thv owline &v 16
ouwvbhe TadTys, Eiapbast Tév mepinTdoewy altveg dvagé-
povran elg Tag dxohobbug wupaypdgous # elg T dplfipov 60.

3. ’Ev mepimrcooer xal’ fiv & Emakobuevog Abyog dva-
pépevon pévov elg dpopébvag SwrdBeg Sdvaton va yivy
Erbanatg adtod pévov dig Tpde Tag Suutdies Tadtag, dod-
g

(x) ol ¢ dve Swralews Bivavrar vi Suggoptolioly &x
100 Umoholmov Tig owling dmhd dnddews papuoyic Twy,

(B) mpowdmrer Ex THg ouvbiung 7 &hwe mag dti 7 dmo-
Boyy Tév dwtdbewv Tobtwy Stv Umiplev olordlng Pdoic
Tig ouvatvioeeg Tob Etvépou oupfadlopévou pépoug B Thv
aupBaddopévay pepdyv nwg Beapsuliotv Bk e culiung
&v TH ouvbhe TalLTYC,

(y) % ouvepopévy Epappoydy Tod Hmohotmou ThHe ouv-
Ofpene gv Ba fro dduxos.

4. Ele mepunrdioerg dymntoloas el to &0ppa 49 xal
50 <o xpdtog 16 dmotov Sukaroltan va dmxahedly dnmdrav
% dmuotioy Sivaton va mpdfy Tolto elte &v ayéael mpdg SAG-
whnpov Thv owlnoy elte, oupgpdvee 17 Gg dve Txpaypd-
ow 3, &v oyéoer mpbg Gpopévag Srrafelg Tadms.

5. Awgwpropds tév Swutdfewy the ouvlinung Stv émi-
tpémetan elg Tag mepimrdoeg tav dpfpwv 51, 52 xal 53.

YApfpuv 45.

"Anddere Stxardhpatog Emxifioews hbyou duvphotwes, M-
Zewe, amojywphoews ¥ Gvaotohis dpapupoyis auvBiune.

Té npdrog ddv dhvatar vi émxakeshi Abyov duuphoews,
MEews, dmoywphigens ¥ dvactoAis Epapuoyis cuvBixme
xate T dpbpa 46-50 7 60 xal 62, dg’ ob Ehafe yviow
6y yeyovbrawy, dodwg :

(@) pnrie ouvepdvmoey &1t 0 ouvbiun clvar Eyaupog
wal Tehel &v loyb: %) mupapbver v dpappoyd), dvaréyme Tie
TEPLOTROEGLIS, T)

(B) éyéveto dmodextdv, é¢ &x Tig ouumepLpopdc Tou

&re 7 ouwbipen elven Eywvpog, & foyle xal év dgapueyd,
avahbyog THE TEPIMTHOEWS.

TMHMA 2: AKYPOTHE TON EZTNOHKQN

*Apbpov 46,

Avatdfers Eowtepeod Siabou dvapepbpevan sls THY dpur-
Bubmre cuvopohoyfisews ouvbedv.

1. Td xpérog v Bivarow v Emuaheot T yeyovds, dn
# ouvaivests Tou fmwg Seopeully Sid ouvbnxng E8607 xaci
rapaflacwy Satdfews Tol Eowtepixol tov Sixalon, dva-
pepoubvg el Ty appodibmta cuvopohoyiiosws cuvbnriy
xah Gz Ex todrou dxupobams Thv cuvabvesty Tou, Eutdg iy
# mapaBlacc abty fjro Exbrhog xal dpedpa xavéva Eou-
Tepuol Suxatov OBepehiddous ompacias.

2. ‘H mopaBlasis clvar Exdnhog gp’ Soav tuyydver avni-
xetpevindds mpogavie Bt olovdimote XpdTog GulTEpLpEp-
pevov émi Tol mpoxeipévoy xotd Ty ouvilly mpmeTuehy xal
xahy, 77 TigTeL.

*ApBpav 47.

El8ixol meploprapol eig v dppodibrita Exgpadews Tic
ouVaLVEGEWS TOD XPETOVS.

‘Ooantg Exébn Omd eldundy Tva mepropiowdy 7 dppodis-
™M Tob dvrimposonoy Tede Exppaaty THE ouvarvésswg TOU
wpdtoug dmws Seopsuli Sux ouwbipene Tweg, ) On’ abrtol,
mapidewrs ceBasucl tol teBévrog meplopiopo S&v Slvarar
vi dmgépy dxbpwow Tig Sobelong On’ abrol cuvarvésewg
mapd phvov Eav & wepropiopde oltes Eyvworomauifi eic
& &repa Srxmpaypateudpeva xphT Tpo ThHe O avTod
Exppaoens The TOLUTNS GUVILVEGEWS.

YAgbpov 48.
MMhdvn.

1. Kpdroz 7 Bbvatar va Emxadheolf] mhdvyy mwvi cls
ouvbipeny G dxupoloay v guvatveglv Tou &rwg Seopeuli
3w Tadre, é9° Soov abtn dvapéperar elg yeyovdg §) xati-
sTaawv, Thy bmolay Thxpdtog EEMafey dg bproTapdvny xaTh
Thv ypbvoy The ouvopshoyhoews Thg ouvBipns xal # émoix
dmetéher oboubdn Paow g ouvavéoeds Tou brwg Seowe-
0 ouuBatixde. : ‘

2. *H mapdypapoc 1 Siv pappéletar 4v 0 v Moyw
*patog guvéPade B TTi¢ oupepipopdc Tou tlg TV MAEVGY
7 eav al mepioTdoelg Hoav Towabrar Hote va Edetov Tolte
tvomoy Tob Evdeyopévou OmdpEews AdBouc.

3. Tndvy dpopion pévov eig hv Swtdnwow o xet-
pévou tHe ouviixme Btv Olyer iy Eyswpbmyra Tads. BV
mpoxewéve Tuyydver pappoyii to dpbipov 79.

“Agloav 49.
' Amdry.

‘Ocdouc 10 xparoc Hybn el cuvopohbymow cuvbinunz
cuverety Sohlag supmepipopic étépou xpdtoug Exovrog cul-
uetdoyer el Tag duampaypatsioss, TovTo Svvatan va €L
waheallf] Ty dmdTny b dxvpoloay Ty Sobeioay ouval-
veolv tou Gmeg deopeuly) Sk i cuvBipoe.

“Apbpov 50.
Awpodoxix dvringoodmoy xpdTous.

‘Ooanig EEnopuiicly 7 Exppacig The quvarvé ol
wpdrous dmwe deopevdf oupBatixic Sk dwpoSoxtxs ToD
dvtimposdmon Tou, duéowg 7 dpubong EncAbobamg B duep-
yeuidy dtépou xpatoug Eyovtog cuppetdaye eig T&G Sio-
mpaypaTeleas, TouTo Blvatar va dmxahesby v Swpodo-
xiav g duupoloav Thy cuvabvesly tov mwc Beopsuly Su
Tis aubixne.

YApBgov 51.
"Aounow Blag &ml dvrimposdmon Tul ApdTOUG.
Zrepeitar olaodimete vouuic loybos % Exppaots Tﬁi
cuvaivésswg Tob xpdtoug Bmwg Seopevdi Sk ouvlijeng Eav
alm Enogakiohy 8 doxfoewc dvavriov Tob dvmmposd-
wov Tou mpdbewv | dmeddv Blag.
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